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origimd Applicat.ion NO., 'J55 of 1S19')'
~litb.

Original Applicat:tcm N<;;~9:11 of 1997

H~)'l'ble Mr. Justice SoR. S:Lngh, Vice Cha.irina~\
t4.Q.'E1:~ Mr. D•••li! :~.!~...!!i~:L_~._~~r {1\1

'~.

Sudh1r Kumar SJ.n.gh.
Son of Late She;" C. B. Singh.
nes.1.dent of 6-0 Ra: lway. Ramqarh.
'1'';;1 co Loney, 001>:1 khpuz , \ioricing
'as Senior C()f~1mE:rcia}.Inspectc,a: •
. rade -r!. N. E. Rei l••-ay. Gar;:i!~hpIJXv

,~.

Ganesh K\,.\mar 8\1.2J9'lt»
Son of ~ te. snrt l?~c" Bh,,~9<'t: J . ,

R/O MU}'lal1a. Ka8h t ~~)I,.l!;·a Srlfr~st.l 'pi.J.t ...e

working .a,os 'Ser).,i,pr;: COtT'01~;'~-C~.\::1 l;-i:::.!;,;(~clt.,'_)::,
Grade-II~ :".f:>, ;:.i!i..bn.·,.,Goridc,;~:..:,'::·;;

Ro.jve(.=::r: 81(~9 n s ~:;':)!-1 of .··..'t)r 1 j~, {. r1e~Jj ro;qh ~
Resident of 566 •.a !("nl\"iI ;:3a<,:tb Ha:il:,·my
co Ioney , w·or}\.~nq a 5 (;Ci!tvnert~~i.a,:!. Ii't ~:.i!_.•!.-{';;t.(~x.·

Gr-ade-I II:I N jl T!:.. Ra i ~.•C: Y I G{)r-a };:hpur. ..

Ve1.-[?,tm
.:,;.•.-,.•."",. "..•."" ..,.~

.l. union of India." th"O\::;1b t:.eneral Hi.t nag.~.:-.,
t;. E It Ita i l"t1-Ja '1 ~ Gor."a kl:1~.).J.r ~

2. Chief personnel, pfflcer.
N.E. Railway, Gorak.hpur.

... Chief Commercial !-la a()8J: (Gr-.::,,~ral.'
~l.E. Railway. Gvrakhf:.'l!:t.

rl'~ prem Pralr'..ash !)arii,
aged about 33 years,
510 Sri Bhag",'.3'C.5.S;:;h.L•.
pre sent.Ly p05::::'~.;das S;"~ C_~r~,f"";':
in the a'f.f:i G(:: ()[ C(~V; ~~~Jct.h
Eas-ter.n r;.Gj_:Ll.1~z;.../_'.' (}:)r.t~:~l'~:p;,lrJ.
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"5. Sanjeev Kumar che t urveda ,
aged about 30 years,

/,q ",' s/o Shri B.N. Chaturvedi.
,posted as Sr. Complaint Inspector.
in the office of G.M. N.E. Railway,
Go~akhpur.

6. R"K. Sinha.
aged about 35 years,
5/0 Brijesh K~~r Sinha,
posted as Sr. Clerk I

in the office of CCM N.Ee Rly.
cora khpur ,

Respondents 1n OA No~154 of 1997.

Chandrika Prasad.
SOn of Shr1 Hira La 1 Da s ,

resident of 719-H. Railway Colon~.
I Kri~hna Nagar, Gorakhpur. wor~ing

as Commercial Inspector. N.E. Railway.
Gorakhpur.
Applicant in OA NO ••755 of 1997

yersus

1. The Union of India,
through General Managee.
N.E. Railway, Gorakhpur.••

2. Chief Personnal Officer.
N.E. Railway, Gora~~pur.

3. Chief Commercial Manager(General~
N.E. Railway~ Gorakhpur.

Respondents in OA No.755 of 1997.

1. B.P.Shukla. s/osr1 S.P.Shukla.
2. Subedar loa srivastava ~ s/o La te R.F .Srivastava.
3" Ram Byas Upadbyay. 5/0 Sri aa leshwar upadhyay.
4. Shashi Bhusan Sinha. s/o Sri B.C. Sinha.

5. Baboon prasad Singh, s/o Sri OeO Nath Singh.
6. Amod. xuma r Sinha, sID Sri Girija Nandan prasad.
7. Manoj Kumar, slo Sri Sarihar prasad.

All Co~~ercial In~pector Grade II working
at Chief Commercial Manager office. North
Ea stern Ra ilway. oo rakhpur ,

., Applicants 1n O.A~ NooB04 of 1997 •
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1. Union 6f Ind~a through
the Geni:!ral ~anager. ,-,
North Eastern Railway.
Gorakhpur ••

2. The Chief Commercial Manager
or the General Manager (Co~~ercial'
North Eastern Railway~ Gorakhpur$

3 P The Chief Commercial !-lanager (G)N.E. Railway~ G~a~~puro

4. The Chief Personnel Officer,
N.E. Railway. Gorakhpur~

,5- • Prem prakash Sahi.
a/a 32 years,
5/0 Sri Bhagwati Sahi~
presentl~ posted as Senior
Clerk, In the office of Chief
Commercia1 t1a nager 3 :'1orth Easeern
Railwa Y» Gorakhput' •.•

'"

6. sanjeev Kurnar oha turvedi..
ala 30 years.
s/o Sri B.N. Chatu~~edi.
presently posted as Senior
Complaint Inspector. In the
office of the General l"'.anager.
North Eastern Railway. Gorakhpur.

7. Ra;jesh Kumar Sinha.
a/a 35 years. ,
s/o Sri Brijesh Kuxar Sinha.
presently posted as Senior
Clerk in the office of the
Chief commexcda 1 11a nager ,
North Ea stern Railway.
Gorakhpur.

Respondents in 0.1, • No~a04 of 1997"

1. Prem Prakash Sahi.
a/a 33 years.
s/o Sri Bhagw'ati r)ahi~
presetltly posted as senio.\:'
Clerk. In the office of
Chief Commercia1 ,11anage r ,
Northern Eastern Railwa.y.
oora xhpur ,

sa n jee v Kumar Cha t urvedi •
a/a 30 years. .
5/0 SriB .N•. Chaturved1
presently posted as senior
Complaint Inspector.
In the off ice of Genera1
Manager. Nqrthern Eastern Railway.
coze khpur ,

(J~

2.

';r
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3. Rajesh Kumar Sinha.
ala 35 years.
slo Sri Brijesh Kumar Sinha.
presently posted as Senior Clerk
in the office of Chief commercial
Manager (Confidential Spdtion)
Northern Eastern Railwa¥. Gorakhpuro

Applicants in O.A. No.971 of 1997~

Versus

1. Union of India,
through the Secretary.
Ministry of Railways" Ne\'i Delhi.

The General Manager,
l~orth Ea stern Ra 11wa y •
oore knpur ,

3. The Chief Personnel Officer.
Northern Eastern Railway.
Gorakhpur.

4. The Chief comme rc re L .f1anager.
North Eastern Railway. Gorakhpur.

5. Sri Sudhir Kumar Singh.

6.. Sri Ganesh Kumar Bhagat.

7. Sri Amod Kumar Sinha.

Respondents No.5 to 7 are posted as
commercial Inspectors Grade-I!
(Rs.1600-2660/-)i N.E. Railway, Gorakhpur.

8. Sri Om prakash.

9. sri Rajveer Singh.

R.espondent No ~band ,9 a re posted
as Commercial Inspector Grade~X!I
(RS.1400-2300¢-l. N.E. Railway.
Gorakhpur.

Respondents in O.Ac No.971 of 1997

Present for_aeplican~ : Shri S.C.Budhwar. Senior Advocate
Shri V. Budhwar. Shri S.K. O:n.
Shri sudhlr Agarwal.

Present for respon:iants t Shrl Lalji sinha •

• • • •• to- ~S •
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o R D E It- -
BX ~on'ble Mr. Justice S.R. Singh~ V.C~

O.As 754/97. 755/97 an4904/97 are 1irected against
orjer dated 18.07.1997 whereby the applicants therein. who

had been' earlier promoted to t.he post of Commercia 1 Inspector

Grade II {Rs. 1600-2660). have been reverted and posted on.

adhoc basis as Commercial Inspector Grade III (Rs. 1400-

2300). While in 0.1. NO. 971/C'J1 an order dated 05.09.1997

rejecting representa tion filed on beha If of the applicants

therein for r'ed re s sa 1 of their: grievances regarding promotion

to the post of Commercial Inspector Grade III was rejected

'•. Rod: the orders dated 09.12.2004 (in so far as it pertains

to respondents 5.7 and 8). 10.04.1996 (pertalning to

reSI)ondent No.6) and 23.10.1996 (pertai!1inq to respondent9)

are under challenge besides the relief of mandamus directing

the respondents to pr omot;e tho? app Ld.ca nu s w.e.f 01.03.1993.

Since common questions of f a c t.s and 1.:,1,-: an? J.l1volved In all

the ca se s , it would be convenient to dispOS8 t.nern of by a

common order and the Lea r ned counsel for "he par;,.l.es \:..00 .~

have ag'r:;eed for disposal by rnee ns of common order'.

2. Ne have heard sri s.c. Budha'V;ar. Learned senior A~ivocate

a s s I s ted by Sri Vikash audhawe r a ppea r Lnq for t.he applicants

in 0.1. 1\10. 804/97. Sri S.K. om, le~arne,l courise I appearing

for the applicants in O.A '~::>. '154/97 and 755/97 and

sri ~udhir Agarwal, learned C:lunsel for the applicant~ i~

"";,]>. Nr'. 971/97 an) Sri Ui.lji sinha, learned counso I

representing the RailY/ay r."l:ninistra c i on 0;:11 p"!ruBe''1 the

pleadins.

3. The P013t of Co:nrnercial inspector Gr.''ld'Z' 11.r (i<s. 1400-

2300) is a selection post which ~s re~uire6 to be tilled

from three different source" in a 9 iven r~ t.i.o a::; ind.ica ted

be Low :-
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.I. ( 1) Claim Tracers (Rs. 1200-2040)

(2) Senior Clerks \Rs, 1200-2040) 2Oo/.

(3) Commercial Clerks (Rs.1200-2040; 50%

According to revised AVC(Avenu.e of Promotion; of Commercial

Inspector. a copy of which has been annexed a.s Annexur"e- 5

to the 0 •.1\ No. 971/97, if the st.aff of a particular group

is not available. the unfilled 'quota sbou Ld be equit.ably

distributed to other groups. It appears that the Railway

Board issued circular R.B.E No. 19/93 da t.ed 27.01.1993

on tne subject of restructuring certain group ie' and 'D'

''-
ca~'ires including the cadre of Co'nmercial Inspector. Paragraphs

~. I

. 4. 4.1. 4.2. 4.3 and 4.4 of the sa Ld circular being relevant

to the issues involved in the present case are quoted below :-

"4. The existing classification of the posts covered

by these restructuring orders as selection and

non-selection as the case IT'.ay be remain unchanged.

However. for the purpose of implementation of these

orders. if an individual RailNo.y servant become

due for prornotion to a post claA6ified a s a

selection post. t.ne existingspl<:>.ction procedure

\\'111 stand modif.i~d in 'such a C;'1csO? to the extent

t.ha t the se lection will be" b~)sed .only on

scrutiny of service recor~s ann confinential

reports without holding any l.,ritten and or viva

voce test. Similarly for po st.s' cl<::JS~ll£ied as

non-selection at that tlma of this restructuring
the same procedure as above will be fol10we<'l.

Naturally under. this procedure the categorisation
as 'Out s ta ndLnq' will not figur-e in the panels.

This modified selection procedure has been

de cLded upon by the ~1inistry of Raih"ays <IS a

one time excepti~n by special dispensation in
view of expedi~ing the irnplemente>tion of the.se
orders.

va ce ncfe a ~"':<i5t_1'1g on ell.03.1993 except "1irect

recruitment 'ruo'co and those ,'rif~ing (In t.ha t,

dac.e from tlli.s cartr'e restruc",lring inch,Ung
chain/r~8ultant vaca nc Les srio.i l d be illed in

the fall .-,'.'1. '"1';) se'l .J.~nce
i) fr3m r~n~ls app~oved on or bAfore 01.03.1993

~
~/>

.-}

'~
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and current on that ·date 1 (11' and the ba 1a nee

in. the manner indica ted in pa ra 4 above.

4.2. Such se Le cc Lon s whicl'f have not been finalised

by 01.03.1993 shou Ld ibe cancelled/abondoned.

4.3 • All vacancies arising from 02.03.1993 will be

filled by normal selection procedure.

4.4 • ""xtant Lns t r uc t r on» f.or D & A!Viigili'lnce
clearance w Ll.L be 81?Pl;ir.able for effecting

promotions unde r the criers with the
critical date being 01.03.1993."

4.
\'-D".~O,,~'t-

The question that reauires in the pr-e se nt; set of o. s. I....
in a 3 to whe t.ne r the va cancies in the post of CI'),nmerc.•.a 1

Insppctor Gra:le III incluiing chain/resultant a ca c I e s

= r I "'in') as ;'1 result of r'e at.r uct ur Lnq should be fille·) by
,

selection or in the ms nne r indicated in para- 4 of the

va ca ncies in the post of Co:nrnercial Inspector Grade III .'

<\ va i lable on tha t da te a s a re su L t of cha in/re su L ta nt

...;:v·p.re existing as on 01. 03.1993 and 13 vacancies bf'cQ;ne

pr omot.Lons to the post of Com·nprci<l.l Inspector Grade II.

These 17 posts are rerluired to be f1 I Le d , according to the

h?i-lrned counsel appearing for che e pp l.f.ca nt e , on the basis

f')f <c r ur.Lny of s=rv Lce r=co rd s arid c6nfidential r= por t s

w Lt hout, hol:Ung a ny written a nd viva-voce test, wh Ll e ,

accorUng to Sri Lalji sinha, they ouq ht, to bp. filled in

by no ra ml -net.hod of selection. Para 11.1 ext.re cr ed above
'A.-

pr:)Vi(leJ that the vacancies existinq on 01.D] .1903 'except

<,irect n"cruitrnent rruo t.a I nn.1 t.ho sete r i sLnq on t.ha t, date

f o n the Cih..lre restructuring inc1udi"1g cha in/r sul ta nt;

vacancies should be fille-:l (il f ro-n pannels a ppr-ove d on or

hef~re 01.01.1993 and r.urrent on that date; (ii) and the

,')f ~'.(r vLce r'eco r ds e nd c')nfi,L"ltial rpport8 Hithol't h I.-ling
<

a')y w.cittenanl viva voce r.e st , co-r.:.c('le'lly none of the 17



: :8: :

posts 'N"S in the dil."ect racrl.litrnent. quot.a and, therefore.

according to the learned couasel for the applicants, all

the 17 posts ought to be filled only on scrutiny of service

records and confidential reports without hold.ing any

written and viva-voce test. On the other hand S.t"i Lalji
~iV) ~"';'tUy

Sinha /..re1y1n9 on para-II c..f tMe clarificatory circular

R..B.E No. 49/93 dated 12.03.1997 a copy of which has been

a nnexe d as Annexure- I to the CA in 0 •.21. tro , 754/97 that these
-'"

posts ought to be filled by rior,-nctlprocedure of selection.

5.: Hctving given ouz thoughtful consideration to the

submds s Lon s made across the Bar, we veer around the view that

all the 17 posts ought to be' filled only be scrutiny ·of

service records and conf inentia 1 reports without holding

an¥.written test and viva-voce and npt by the nODTh.l
Q. ~ •.

proce!jllre of selection. This is clear by, con jo Lnt; reading
.' ~

of paras 4 and 4.1 of the Railway Board's Circular dated

49/93 r-e Li ed on .by sri Lalji Sinha. in our opinion. has no

appl.ica t.I on for that 1s a,ttracted to a oa se wt{ere, '\-
~ mAA.-1....-

re3tru~tured;postB 1n a cadre are not available as(from the

heading of clause II of circular No. 49/93 which r~ads

.27.Q1.1993 extracted herein above. Para··I! .of the R.B.E No.

as under :-

".s indicated herein above 4 poa ts of Co:nmF'rcial Inspector

Gra(le III were existing a s on 01.03.1993 and i3 others
'\......

becwne available on chain/resultant pro:notions as a result of

ced r e rpstnlcturing. The case. in our opinion, wa s covere,j

by clause 4.1 of the circular R.B.E NO. 19/9 dated 27-01-1993.

6. Sri Lalji Sinha has then urged that <l.lthough no post

'jf Co:nmer:-cial Clerks (one of the fefi':der cadres was available

at the Headquarter. option ahou Ld he asked from othel;"

::Uvislons. The auom.Ls s I on , in oir opinion. has no~ cut.t.Lno ed'JE'.

~
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'rhere is no integrated cadre, ,'on all In:IJa basis, of the

fee:1E'r cadre employees posted on the various units of
t

the ,Uvision. Consequently if' any vacancy becomes

ava Ll.abl e at the Headquarter'" it ought to be fIlled from

amongst those ava Llab Le ir( the feeder ca dr e at the

Headquarters. It may be po'int'e"l out that there was no

post of COlmm~rcial Clerk at th(' HeadqlV.'rter and. therefore.
I,:', ,"

'lu'otd a Llot, te~] for Co:nmercial'Clerks ought to be 'equitably

distributed I e rnonq the cla'i 1\':T:cace r s a nd senior Clerks.

The expres~ion 'equitably distrihute1'. in our opinion.

.,.
implies fair' distribution. The terms equitable '30es not

kt all comprehend that entire'nuota of Cornrner'cial Clerk

shou l d be given to only claim Tracers which Is only one of

the 3 feeder cadres. Jl.llot:11ent of entire quota Commercia 1

Clerks to Claim Tracers was no 1-. at all sus te LnaoLe beinq

con t re ry to t.he circular wh ich woviies for e'l111ti\ble

;,"\1:,t r uc t Lon ,

7. Sri S.I<:. Omat this stage submittp'-j that in the

event of equit.able 'listribut:o'1 one of t.he r.1"lm Tr21cers

r;ro-n~te(l as Com:nercia 1 Insppct::>r Grade III Tlill have to he

r=rvc r t.e.I and since he has give:') promotion about 7 years

bE'c k , it would be just a n:.'1.proper to 'j:!.rect the resp()n~lents

to create it stlperr1l.nerary post in or te r to af ju s t hLn ,

"Te c10 not fiwl it feasH11e to issue any ntc>.n-1<1l1'lS in this

regi1rd except to ob s=r-ve th'lt dlr:! conpe t.ent authority

"tay clJ'1['iJer the f ea s Lbf l t t.y f c r ca t.Lnq SlJp8rn1l!nerary

p03t in ~rler to adju~t ?ny such person who 1s likely

to r:-f~ reverte'1. a G a result of ecrui t.i:lbly Ustril)'.ltion

Fi,nYYJ the Claim Tracers a 111 :,enior cler1<. •

8. In vLew of the ab~)':e Hscussion a n I concluG:!.'Jns.

the o , s suc ceo d an 1 are a l Lov-eL, "'he imp'lq:1P1 or if."rs

lat":', i..8.07.19Q7 a!1:1 OS.00.19"7 are oua st-e t in ent.irit.y

Y.

.,
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and rest of the impugnedor .:!t:!rs to the extent indice, ted

above. The respon ents a re 'direct •.'! 1 to give

consequential benefits to the applicants in eccor-dance

\-;ith law and in the light of obaecve t.Lons made ir.

this judgment. No costs •

..'
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