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1.
1. ;'Jhether Reporters of local papers may be allowed to

see the judgment?

2. To be referred to the Reporters or not?

3. ,Jhether their Lordship wish to see the fair copy of
the judgment?

6. whether to be circulated to all Benches?
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Origi!l.l APplication no. ?!2 ot 192.?~

Ji.wah.r singh, s/» shri B.••lbir singh, rio Ri.wii Ro.d,
Vill. ge- Tim.rp ur , Jistt. Bijn or.

••• Applicant.

CiA shri B. ROlm, Sri M..K.. Upd~.yay., sri A. Tripithi

versus

1. (J1ion of Indi., through secret.ry (,osts), !Viinistry
of commUlic.:stion, D•.k BhtilWcin,f-irliamentstreet,
New Delhi.

2. post J'/iClsterGenerill, Dehr.dUl Region, Dehradun.

3. Direct or post.l Servic es , Dehr.d un Region, De-hr-dun.

4. 3uperintendent of pOst Of f i ces , Bijnor Division, Bijnor.

5. sri J.N. Arora, superintendent of post Offices, Bi.jnor
Division, sijnor.

6. Shiv Dhy.n singhm A.P •.M. (A/ cs ) Bijnor ~

0< •• Resr>ond~ts

Km, S-ahan. Srivoist.v.
sri KoP. srivast.v.

•••• 2/-
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Hon' bIe Mr. S. D.y.l. Member-A

Th is is an app 1 ic at ion under sect ion 19 of the

Admin~strative Tribunals Act, 1°85.

) • Th,,~ app I icat ion has be en made for sef!l>k ing the

relief of setting asid2 the oriers of transfer dated

2':::'.4.97 and 9.7.97 and awar d inq costs of t.he arrlication.

3. Th~ facts as narrated by the apnlicant are th3t

the apoLdc srrt entered as Postal Assistant in Bijnore

Head Off ice on 6.3.10°4 and was rromotcd t.o the post of

Accountant in Pi,inore Hea:i Off ice on 21.11.19Q2. The

applicant came to ~now on 23.4.1QQ7 that he was transferr?d

a s an Account ant in Db amr: ur H eo.ad Of f ic e by 1ett a.r of

Sur!rin~and~nt of ~05t Offices dated 22.4.1907. The
aprLfc errt r~pres.~nted aqa inst th!?- or+'e r of transfer by

h 1S r eprs sarrt at ion date." 24.4.1907 and th Fost rt.ast~?r

2G.6.10'SP INhich 'I'las endor se d by the Superinten'1~nt of

Fost Offic~s by ~is or!er 4ated 24.6.1~97. The arrJicant

in r ur s uanc e of t.his orde r joined his rluties on 26.6.1997.

The Superinten::l/'~nt of Post Off5ces again issued the

transfer orIer d,;;:ted <? 7.1()07 t'Y ll,;'hich the or Jar dated

24.6.1':'07 was c anc e l Ie.o ,

4. The applicant has C0me again against the order

of trasfer and rr,ayed for setting aside of this ortier

made in July 1997 on the ground that the or~er was passed

only to :.:l.isburb the apr I icant since a vac snc v of accountant

It ':(isted in Bijnore Head Off ice and the request of the

applicant for that post was r,:ending consideration •.

Secondly th9 app Lic arrt had attained immunity from transfer

a s he had been elected a saD iv ision secr et ar y of &.art i'j4..

n . O. k Ker amchar i

~ th~ first year

Sangh, Bijnore anj any transfer even after

ce uld only be! made with the cone ur r enc e
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of the Head of the Circ Ie who is th PQst Mtlster Gener i 1.

The third ground t sken br the arl="lic:mt is that tl--~ tr::lnsfer'
WM ~

orderAagiinst ret4tional r.o Licy guid.:;-lin",s ~Athe year

10.97-98 and his tenure vas goinq to be t~rmintlted only on

21.11.1998. The applicant has mentioned that the order dat'!d

9.7.1997 cancelled the order datedl.4.6.1907 and this c@nce-
'rea 5

llation or:~er/r.y th,e same officer and n-rt by hiqhQr authority

and hence it va s ~ 1,\,ithout jurisdiction. H~ has also ment-
of transfer

ioned that the ord!r of transfer ianored the or~ers/of th_

fost Mast,"lr General, Dehr adun and wa s md'"!ewith in a short

span of the dated 24.6.1c07. The applicant has also taken

th' plea that he v a s transferred in mid-academic session

which would disturb th9 e-lucation of the children. He has

stated anolbher ground that he was a Class III elTlt',loyee and
(11A.. o...c.~"'d- {--v-~

his ma i'1tenance of t\'JO e st e bl ishment s vo u ld .impose~ a v_ry;I. ,

heavy econom ic burden on him. The last plea ment Io ned in r is

around that the baJ anc e of convenience Vilasthat h~ "as st ill

worl(ing on t.he post of A-f .:.}. (Accountant) at Bij'1ore Head

Off ice 0

5. .$h,,' ~ ~ Shivdhlan Singh "ho was ef f ect e d by the
)\ .

r .....t srrt Ion of the apr l Ic arrt at 8ijnor, ad made a prayer for

b". ing a I Iowe d to be imr Jea-ied as a respondent. His prayer

was a]]ol·'ed and the Miscellaneous App l Ic a't Ion for thiS purpose

became part of record of this case.

6. The arguments of Shri Av%'nish Tripathi counsel for

the applicant, Shri K.F.Srivastava counsel for the private

respondentp and km , Sadhana Sr Iva st av a , counsel for the ~'c...a..t
resr')ndents '."'ere heard and the plead Lno s I' ere taken into

~nSider.tion.
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7. A look tit the f e ct s gi 'en in t he 0.' • tinct th~ c omt er

reply of the Offici.l respondents show th.t the _r;.plic.nt h.s

rnade •• series of mi s r epr es ent ation.s. He has s twt ed in par a 4

of the -r.:,plice1tion th t he W.lSposted as A.P.f.ll. Account.nt

Bijnor in pursu .••nc e of p.rll.G. Dehr_dun letter dat ed 20-06.96

and 24.06096. 1he: counter rep Iy of the officieil respondents

shows that no letters d.lted 20.06.96 .nd 24.06 .97 we re issued

by thepost flioister Gener.l, Deh rad un for posting of the ti~pliCclrt

as MSS Ls tan t post ;.,.st er AccountS). The app Id.ccn t b.s prod uced

no order da t ed 20.06.96 while the r sp ondents ha ve produced

order dat ed 20.06.97 with their co urt er reply an d this order

is for p sting of Shri Shivdha yan singh, .P .M. ( c courrt s j

sijnour to Btir.nt H.O. The order d at ed 24.06.97 h as been ds s ued

not by F.M.G4O but by sen ior supdt. of pOst Off ices in oro er to

give effect to letter dat ed 20.06.97 snd the letter d.ted

24.06.97 c Lear l y shows th ••t the ap pLi.carvt is Accounttant

{Design.te)Dh.JI1lpur and ha s only been given offici .•ting cha r qe

••s Asstt. pOst fvliaster (. c cotrrt s ) Bijnor He.d Office. Yis right

to hold off~ci.ting ch.rge ended when Shri Shiv i)hyen Sini·s
~

order of t r ••rn s f er w.s can ceI l.ad by the Fast tv~ster Gener.ll,

Dehr.dun •. f t er can ceLl.atLon of the tr ••rs f er , the app Lf carrt

c eas ed to h••ve .ny right to hcl.d th post:Jf A.P.N~. r\ccounts

wnich WdS •• post to be manned by LSG/BCR (supervis ory) cad r e

.nd belonged to •• higher p.y s ca l.e is is c.lea r from the f a c.ts

given in the Miscell.neous App Li.catLcn of shri Shiv D!)y.n Singh.

Yet the app Li cant mad e it -ppe.r in his app Li.cat Lon s s if it was

the post me.nt for Acco'nt.nt. This ~eliber.te misrepresent ••t~

ion of f a c't s disentitles t. e al--plic.nt to get any relief from

th e Tribun 1.

8. 1he appLi.carvt has avez-r ed tlJoit he corrt In ued to wnrk

••s Accountant

~hi5 tr.n5f~r
H.O. Bionor and ,N.S not relieved in p urs uanc e of

to Dh••mper by order- da t ed 22.04.97. 111is is

..... 4/-
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another mdsr ec r es ent s t aor- as the offici.l ={espcndents have

.st a t ed in t heir counter reply t.hat Shri KaLl oo singh had

t ak sn over ch.arge of t'\cc:-Juntiant Bi'jnor He••d office on 15.05.97.

The .pplic_nt ha s compounded his misreprese-ntoation by stating

trHlt shri Kall.an singh was l~ost.\l Assist.nt .md net Accourrterrt

and WdS working ~s post.l Assist.nt. He h.s tried to prove

this by giving •• reference to some documents. It c.n not be

a s s urned that the app Li.csnt did not know that shri Kalloo

Sjngh was working on the post of Accountant sijnor H.O. which

was ea r Li er occupied by him.

9• The ap r.Lfca nt has averred that his t rans f ar ,\IdS

.against rot~tional guidelin~s because h~ had not cnmpleted

his tenure. He has made an oth er mdsr epr es errta t Lon in his 0.'.

by mentioning that hi s ten ur e would be cornplet ed on 21.11.98.

As a metter of fdct the odpplicJJt·s tenure as Accour-tan t was

only four years and his t. rens t er on 22.04.97 .va s after 4t
y es r s of his working as Acco.otant. Bijnor H.O. Besides

adrndnLst ra t i.ve guidelines do not confer emy right to the

~tJfJlicantto continue on fij pGlrticul(!jr c os t- .•s transfer is.n

incident of service and ~drninistr.tive qu.id al Lns s en t zan s f er

only provide fOr pa r ct.Lca b.Le norms violation of which would

confer no right on the app Li c xrrt to get his transfer order set

aside. This law has cLear Ly been laid down by the cpex court

in S.1. Abbcis vs , lJ1 ion of Indi..il.

10. The cap,Jlicent·s ave rment th.t there is .• c Lesr

va can cv of cc ount an t it Bijnor Heed Office is yet .•no'th ar

mis r-epr es ent at.Lon , The officitfl re'spondents hav e cLesr l y

stat ed in their counter reply thdt ther~ Woi1S en ly Q1 e postAP Acc ourrt ant at Il'ijn or H,0 •• snd shri ~ 1100 singh w-s wcrk.in-;

...... 5/..
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en th ••t post s Iric e 15.05.97.

11. The app Lf.ca nt has t r i ed to sh ov th.t there ws s

-' s ts t ut orv immunity from tr«nsf~r in his ca s e <:is he w.s

working _s Division.l Secret4lryo It is clear from o rd er

.dated 01.02.88 ann exed by the dIJplic.nt -s Annexure -9, t~

concession is cm .dministr.tive one arid not _ s ta t ut ory c onces s.,

ion .nd it is .viiJ.l.ble for cnIy the first ye.r of the

office. The first ye.r in office in ca s e of the .pjJ1iCClntwtils

1992 ~nd, therefore, tr.nsfer order dated 24.04.97 w.s not

c vered by the .dministr.tive ccnce s s Lcn , The a pp Lf.ca n t h.s

mert i on ed th.t permis sian of He.d of Circl e w. s not obt ain ed .

before t rans f er inq , This is _pplic.ble to those off Lce

B!!c)C~rs wh0 \\f~re enti 't Led to immun it y pri Or to ord er dat ed ;:

22.05.82 arid th~ app Lican t hiils not s hown t.hat h~ was so entitled

by producing the order. Besi~es the c cnces s dm is .v.iIt-ble to

him under admin Is t re t Lve g.1i elines confering no Leqa I ::-ight

on the app Ldcs nt to ch.llenge h:is t ran s f er for vi~letion of these

guidelines ._

permissible in terms. of the l.w l.id down by the AP~x Court

in Director, ',(cho,ol Educ.tion, M.dres Vs. 0 Kerippd TehviJln,

1994 sce (L&S) 1180. This is not correct be cause th e t ran sf er

of th~ a pp Li.cant WaS mads in ~ril but the app Li can t app Li ed

for retention. .{e w.s a l l owed to c tinue.t ijnor en • higf-}eI

post on offici ••ti -9 ba s Ls which w.s n ec es ss r Lly • stop-gap

a r-ra nqemerrt andthe- ••pp licilrt would hive know",it to b e so. Yet
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s@ssion is rnida cad emd.c s ess Lon t r: ns f er is not correct. Th@

Learn ed counsel for the app Licant has st at ed tha t th@ order

a t e 24.06.97 posting th/! .pplic.nt .s Officiating Asstt.

J.;ost l.aster :'cco....nts) w-s can ce l l ed by the same officer by his

ord er da t ed 09.07.97 is without,:jurisdiction. This cont sn t i on

can no be .ccet-t ed b eca use offici.ting errangeme-nt w.s m.de

by the sa me officer who termin.ted this .rr.angement. The

officer had full ~uthority to do so. Anoth ear p l es of the

app Li cs rrt of frequent t ran s t er is s ecLous a s the a pp Li cs rrt

~ s ont In ue to work in Bijnor from 6.03.84 a s mentione

by him in th e spp Lics t ion.

a strong p Lea tnilt since th~ app Ld eant wa s •• qUi lifie

Accountant, he should be posted on th e import ••nt post of

Accourrt s rrt in the Fe.d Offict'!.t Bijnor. The cil~~lic3nt ~-s,

however, been t ran s f er r ed to the post of Ac co ..mt nt .-t Dha'llrur

and it is the p r-er oqs t.Lve of -the r esp onderrt s to utilisiA f1is

s e.rvi c es on d post for :"J .I c h they consider him uS best suited.

14. It hds beer. br:,>u0ht to my notice by Le.i rn ed counsel

for '~h:i:i Shivel em singh who w~s ;; I ead ed odS • r es p ondent
A 1

lctt'r,thc::!t hClls rem.;ined iI'.ithJut his pos t inq is A •• iv-:.(Accounts)

Bijnor for o ui.t s . some tim'-o If he h-s been given 'no .ltern« .•.-

tive posting he s hsLl be tre.ted to be CXl cluty for this

peri 0Gi • The r esp and ents a re direct ed to piiIy him the iI rr ea r s

of his ssl.ryupto 31.C)l.98 within one month fron the d6t~

of commm Ie at Lon of this order and sa Lary from month to month,

thereilft@r, till he is given posting~ubject to tho!: condition

t h_the -Nil s 9 iv e:n no. 1t ~zn • t e p oS t j n 9 d u r in9 t his per i ad

~ which h. rna Y h. v. declines toO join.

o ••• 7/-
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15. The app Li c nt has resort d to deliber.te

mi.s r ep r es errt.a't Lon in order to mak e out cI case for cancellation

of his order. The app Lrce t Lon is thus t ota Ll y without merit

.and is dismissed as such.

16. Th_ a pp Ldcan t shall pay th~ cast of the app Ldcat Lcn

• mounting to it.. en e t.h ousand to the impl ~eid ed . esp ale: en t n a. 6

.1r. ;;:""'ivdhy.n Singh wiihin two month from tne 'ate of this

order.

Ipcl


