
-

• . . 

. ~ . 
, 

' 

• 
, . . 

-

• 

' 

·- e . 
•• 

CENT&~L PD J\UNISTRATIVE TRIBUNAL 

ALlAHABAD BENCH ALLAHABAO. 

CTiginal Application No.587 Of 1997• 

.. 

Rese~yed 

Al1aha bad. _.t hwi!:..::ls'---_t.:;;.h.:.;::e;...__;~::;..;4_;_..::~~dc.:a:.~.y_o~ft.....-~~~-_..jlj2..;:::G04~. 

Hon'b.l.e Maj Gen K.K. Srivastava, Wember-A. 

Hon 'b 1~ ttt. "·I<. Bbatnagar. Narrber-J. 
A.K. Goel, 
Sjo Shri P.C. Goel, 
R/o B-85, S .F .H. Sc hem:! 
Sector-26, NOIDA-201 310. 

• ••••• Applicant 

(by Advocate : Sri K.C. Sinha/ 
Sri G. Gopal) 

Versus. 

1. Union Of India through 
Secretary, ~unistry of Urban 
Affairs & Employment, Govermr.e nt 
of India, Nirman Bhawan, 
New Delhi- 110 011. i . . .... 

1'M Director General of work5 
Central Public works Departroont, 
Nirman Bhawan, New Delhi- 110 011 • 

- j .--
1 

••••••• Respondents. 

(By Advocat,e :Sri Satish Chaturvedi). 

By Hon'ble Mai Gen K.K. Srivastava,A.M. 

In this O.A., filed under section 19 of the 

Administrative Tribunals Act 1985, the applicant has sought 

for tre following relief(s):-

I u 

I 
I 

-
"(i) 

(ii) 

That in the light Of the facts a nd circumstances 
detailed in the a~plication and latest Rulings of 
the Hon 'b le Supre rre Court and Hon 'b le C .A. T. , 
remarks which are be low the Bench-mark 'VER1eGCXD ' l 
and are prima facie not 'ADVEHSE • in the re va n"€_ 
ACHs of the a})plicant as is cle ar from tre 
impug ned order (Anoo xure A-3) should not deny him 
promotion which re was to get from 31.12·1985 and 
his 'GOOD • Bene h.-mark be tredted as 'YERY Gg?p1 

That sines the applicant is now a lre ady regul~rly 
promoted , the respondents may be asked to 
straight'vvay give all the promotional benefits 
with back wages and seniority to tl~ .:tf)plic ant on 
Regular basis with effoc t frvm 31.12·1985, tre 
date f,rom which his junior has been r egularly 
promo ed as Sut~rintending Engineer in Junior / 
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Administrative Grade below Sl. No.l3, Shri YPha n 
Swaroop and above Shri J.B. Padia at serial No.14 
in the seniority list 1994 (Part-II) circulated vide 
office order Nc . 359 of 1994 on 25.11.1994 
(Annexure P-1). 

(iii) That the applic ant be given non-functiona l selection 
Grad~ w.e.f. 31.12·1992 like hls juniors . 

{iv) To gr ant any other relief including costs which the 
Tribunal de ems fit and proper in the circumst~nces 
1oontioned above tt. 

2. ~t;c have hear d t he c ounsel for the par ties at length 

and perused records as \.'Je ll as the pleadings. 

3. Sri Giridhar Gopa l, le .Jrned counsel for the applic ant 

submitted that the applic ant. having d istinguishe d e duc ati ona l 

c aree r joioad Group..A CentrJl Electrical a nd M~chanic a l 

Enginee r i ng Service in the first attempt through All Ind i a 

Ccrnb iood Engineering Services Examination conducted by 

Union Public Service Commission. fb was confircood a nd £Ot 

his r egular promotion as Executive Engineer in time bec ause 

of his otlJ2lemisP.ed r e c or d and rraritorious service. Applic ar 

was promoted as Superinte nde nt Engineer on adhoc basis due 

his har d work, good conduct and r esult oriented performanc~ 

on 25.03.1987. Ttl= applica!)t has served t he depart me nt ver ' 

we ll for more than 31 yeors till date, with good c onduct, 

---

without co mmunic ati on of any adverse re marks or any adverse 

pe rf or mance , whatsoever. There has been no ~igilancej 

disc1plinary c ase against him. The applic ant e arne d ~ . 

appreciations during his unblemished and distinguished 

r esult-or i e nted-service. Applicant has a lre ady served for 

mor e than 17 year s, as now , as Superintending Engineer a nd 

is stagnating nOVJ . If his promotion a nd seniority are 

justifiably r e stored , tre applic ant will be c ons idered for 

pr omoti on as Chief Engireer in September this year in 

r etir ement vac anc y as his i mmed iate se nior in the list of \ ,__ __ _ 

Executive Engineers, Sri M:>ha n Swaroop, has a lre ady been / 

pr omoted . \ 

4. The grie vance of the app lic ant is t hat ~ was 

• 
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not .Jpromote d on regular basis as Superintending Enginee r 

w.e.f . 31.12·1985 above Sri J.B. Fadia , his junior at 

Sl. No .14 in the Seniority List-1994 (Part-II) (Annexure 

A-1 of the O. A.) (Page 23 of O. A.) circulated by the 

respondents vide Office Order No . 359 of 1994, which was 

made 'fina l • by the compe tent authority vide Office 

Nemorandum No . 30/11/1994-EC.l dated 5 . 2 .1997 ( Mnnexure A-lt 

page 25 of 0 .A.). Sub sequent ly c onse que nt to this , the 

applic ant has not boen appointed to N.F.S .G as per 

Office Order No .166 of 1996 (Annexure P-5 of O ,A, ). 

App l ic ant made se YGral repr esentations aga inst this injustice 

and finally the r esponde nts intimated the app licant that 

tre appiicss.nt has not been promoted in the list because 

'The grading assigned to him on the basis of the service 

r ec.ord was below bench mark for this level of post .• It 

was also found that trere were no adve rse re marks which 

might have been toood down or expunged • vide Office _ 

of O.A.) Page-26).. . ~ 

5. The learned counsel for the applicant suLmitteJ-. th 

(") 
(~i) 

GRADING IS BELO.~ BENCH M•\Rl< 
THERE ARE NO ADVERSE REt.\t\RKS . 

These are contradictory re marks a nd service jurisprudence, 

which has deve loped on t his point from the latest 

pronouncements of Hon 'ble Supre rre Court, Hon 'b le High 

Court and C.A.T . , le ads one to the following clear and 

c ategorical conclusions : 

7 

(i) Grading be low be nc h-mark has to be treated as 
'ADV EttSE 1 and must be communic ated within one 

month. 

(ii) Any d~~ngrading from be nch-mark 
communic ated. 

has to be 

( iii) Unc ommunic ate d adverse remarks have to be 
i gnored. 

• 
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6 . 

below 

Thus the l aw has develOJ:ed that any remark which is 

bench mark a nd affects the promotion adversely is an 

adverse ·remark, trere fore , c onsidering the above O. M. 

dated 18 . 06 .1996 r efe rred to in para 4 above, app lic ant 

s e nt r epresentations da ted 07. 03 .1997 to the respondent No . 2 . 

Ire representations were forwarded to too re sponde nt No . 2 

by the Chief Engineer (Electricc)l ), Northern Zone vide letter 

No . 23/l/96 C. E. (E) NZ/875 d ated 17.04.1997. These 

representations were to be decided within 3 months as per 0 . M. 

d ated January 30, 1978 but as nothing was he ard from the 

respondents, this O. A. was filed which has been c onte s ted 

by the re spondents. However, the applic ant forwarded the 

representati ons to the reporting officer a lso of relevant 

periods who v~ re approaching retire ment as any de lay would 

have bee n pre judie i a l to the inter es t of tha applic ant. 

The learred counsel·fQrtba respondents r a ised 

pre liminary objecti ons about limitation a nc non-joinder. 

The app lic ant •s counsel gave re as ons to justify the O.A. 

and cite d numerous orders in its suppozt, according to 

which thc;>se objections were not sus t ainable as detailed 

in paras (3) {A) (ii) and 3 (A) (iii) of the r e joinder 

affidavit. On the point of limitation, applicant •s counsel 

further e lucidated that the provisional promoti on list of 

Superintending Engineers was made fina l on 05. 02.1997 and 

the r eason of non-pro~tion of the app lic ant was 

communicated on 18. 06 .1996. Thus the O.A. dated 28.05.1997 

is we 11 vii thin one y e<Jr of the period of limitation from 

both the d ates of 05 .02 .1997 and 18.06.1996, whe n the 

c a use of action had arisen. Vl'e find substance in the 

sub miss i on of the learre d c ounse 1 for the applic ant a nd 

rejec t ·: .tre objection of the r espondents in regard to 

limitation. 

a. As regards non-joinder, the learned c ounse 1 for the 

applicant submitted that the pre.sent 0 .A. is not against 

promotion of any ~articular individua l but against defective 
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writing of A.C.Rs. In-fact this is a case against the 

department. Tre Hon'ble Suprerre Court has a lso held in 

the c ase of G. M., s.c.R. Vs . A.v.R. Siddhanti 1974 sec 
(L&S) 290 that non-joinder is not fatal in such c ases 

w~re selection of juniors is not challe nged . This case 

is filed aga inst tre r espondents because §S per app lic ant, 

trey have considered the invalid and baseless ACHs wherein 

unjustif ied , illegal a nd c ontradictory remarks, which we'J..".e 

•adverse • and have affected the promotion of tb::! applicant 

adversely in contrave ntion Of rules. The learned counse 1 

placing r e liance on the judgme nt of Hon 'ble Suprerre Court 

in case of J anardan Vs. Union of India A.I.R. 1983 SC 

769 submitted that the Hon 'ble Supreme Court held that 

where relie f is sought against too Union Of India or a 

W~nistry and not against any individua l, even if 

technically some direct r ecruits (rerr~ juniors) \\'Sre not · 

before that Court, tre petitioner reed not make t hem 

parties . Besides in the c ase of N. Dttatri Vs. u.o .r. 
1990 {2) SW (C.A.r) 294 it was held that w~n challenge 

is not against a ny individual but only aga inst Govt. 

po licy, questi on of I'\on-Joinder of parti es does not 

arise . Similarly , in a £ece nt case of Nrs . T.K. Aryavir 

2003 (l) A.T.J. 130, it waQ remarked in para 18 that the 
' 

applicant's case cannot be treated as prejudicia l to the 

interest of th~ private respondents as they are admittedly 

her juniors and only correction of mistake has been 

prayed for by the applic ant. We accept the argurre nts 

advanced by SriGfri:dhar Gopa l learned counsel for the 

applicant and hold that in t~ }tr esent O.A . the 

objection of non-joinder Of parties raiscrl by the 

respondents sha ll not hold good. 

9· Tm le~rood counsel for the applicant submitted 

various points befo~ us which are as urrlGr:-

' . 

J 
ti 
I 
I 
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The ACRs are to be written on the basis of the 
Ephemeral Rolls as per para-6 of Section 5 of C~VD 
Manual volume-! (1986-Edition ) but the respondents 
have not maintained any Ephemeral Ro ll. The 
Ephemeral roll of the official concerned should 
be consulted and a ll entries in the confidentia l 
reports should be made after assess ing t he remarks 
in the e phemera l roll. Instances of defects in the 
work character and conduct, if any, shou ld be 
quot~d briefly. The reporting officer should also 
give an indic ation of the efforts he had made, by 
way of guidance, admonition etc., to get the defects 

r emQved and resu lts •f such efferts . All the ddverse 
ACRs written with~ut maintaining the Ephemeral Ro ll 
ar e baseless and unjustified, t herefore liable t • 
be upgr aded on r epr e sentation or ignored. In 
Girija Shanker Mi sra Vs. U.O.I (1996) 34 ATC 43 
the Tribunal was hig hly critic a l ef non ma intenance 
of ~emerandum Of Service ( Ep~tmra 1 Rells). _ 

(ii) The r e,orts wbi~h affect the service pres~cts 
adverse ly, should be communicated and ~f icer sh•uld 
be guided to impr 8Ve the perf or mance as }ler the 
Ministry of Home Affa irs Office ?.emor a ndum No . 51/3/ 
68-ESTS (A) da ted 02.03.1968 circulated virle eff ice 
memorandum No .51/5/72/ ESTS (A) dated 20. 05 .1972 
under par a 8 .3 (c) e n page-7 but the respondents have 
not c emmunic ated anything adverse to him t hreughout · 
his service and denied pr omoti on without any notice ~--~ 
and c hance to r eprese nt. 

(iii·) Hon'ble Justice Pandian (Retired Judge ef the 
Hen 'ble Supr eae Court) has a ls e observed in the 
5th Pay Commissivn Report that any gr ad ing belQw 
the bench mark, prescribed for pr omoti on to the 
next higher post , sh• uld be t radted as adverse and 
c emmunic ated . 

(iv) As per P.ara-12.1 c entained in Office temerandum 
Ne.22011/3/88-Estt (D) dated ll·5·1990 of Depart me nt 
ef Personna 1 & !raining it ma y not be quite 
apprepriate that an off icer is ,assed over enly en 
the basis Of adverse remarks against which he has 
had ne opportunity t e represent as they have ne t 
been c ommuni c ated.• 

10. - In er der t e appreciate the above points we c onsider it 

appro~triate to re pr oduce para 12.1 ef D .0 .P&T 0 . M. dated 

11.05.!990 as under:-

"12·1 wrere the D .P .c finds that the adverse .remarks 
in the CRs ef an Officer have net been conrnunicated 
to him but the adve rse remarks are • f sufficient 
gravity t e influence their assessment ctf the •ff icer 
c oncerred, then the c enrn ittee shall defer c • nsiderati ali 
ef the case of the • ff i cer, pr ovided these remarks 
have been rec orded in an~ • f the CRs perta ining t • 
three immediately preced~ng ye ars pri• r t • the year 
in which the DPC is held and direct the cadre 
c ontr• lling authority c e ncerned t e c emmunicate 
the adverse remarks t o the efficer c encerred s • 
that he may have an opportunity t • make a 
representatien against the s ame . Whe.re t he 
unc •rnmunic ated adverse remarks pertain t• a peri od 
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earlier than the above or where the remarks are not 
considered of suff icient gravity t o influence the 
assessment of the officer concer~d, the DPC may pr Qceed 
with the Cl)nsidera tien of the case b\lt may ignore the 
remarks while making assessment"• 

In view of too a8eve rrsmo, we axe ef the view that tm 

applicant sh•uld not have been denied prQm• tion by DPC on 

too basis 4tf the reports up te 1985 as these were m~re than 

3 years prior te the year ~f DPC (1994) and there was no other 

opti~n for the OPC but to i gnore the negative effect • f the 

ACRs and DPC should have granted tho ,rometion to the 

applicant. OPC has erred in denying promotion t e the applicant 

in c ontravention of above O.M. dated 11.05.1990 . 

11. It is a well settled fact that promotion is nGrmal 

incidence Of service. Every empleyee has right for consideration 

f or promotion. This right c annot be snatched away witheut 

any notice. Natural justice demands tha t any such eventuality 

like grading him be l&w bene hmark i s required t." be c onvey~ :i , 

if such gr ading deprives him uf pr omoti on. Non-promotion in 

mid-service is stigmatic and the suf fe.rer fe e ls hurt, as if, 

it is a s ocial-de ath and as such must be c ared fer, in the 

interest •f equity and netura l justice, fellowing due proce ss 

of law. 

12. We would like te observe that the applic ant after denial 

of pr omotion in e ne O.P.C, was given pr •motion in the very 

next D .P.C. and in Narayan Vs. /1.1a har astr<J (W .P. Ne.45/1984) 

dated 30.06.1990 (pr. 13)-H.C. Bol'l'bay found that similar 

non-,romgtion in the i mmedi ately pr eceding o.P.C. was unjust 

and unfair and should be restored. 

13. The upgrading/modi£ ications in ACRs haVe been u)t~ ld 

by tre Hen 'ble Supreme Court in the c ase of K. Prasad Vs. 

u.o.r. !988 sec (L&S) 110. The medification and upgrading 

have been he ld to be lega l by Hon 'ble Hig h Ceurt, M1dhya 

Pradesh in the case ef S.R. Kesharwani Vs. State of M.P. 

1978 SLJ !73 (MP). 

, 
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14 • The learned counsel for the a~plicant during argurrents 

submitted a set of sixteen rulings from 1995 to 2003, all, 

in ore way or the other, holding what is 'adverse ', what is 

'downgrading' bQth to be communicated in ti.J're, and if not 

co~~unicated to be ignored. Wherever necessary, bench-marks 

have been upgr aded , o.P.C's recommendations quashed, review 

DP~ ordered and also, if necessary, relief/promotion was 

granted straightway. The counsel, f0r the sake of brevity, 

has given the list with brief •ratie' which are being 

gainfully reproduced belov.s:-

{1) Udai Krishna Vs. U.O.I. {1996) 33 ATC 80, ~ara 7-

"To sum up the entry v1hic h adversely affects the 
interest of a person is adverse" to be c~mmunicated. 

(2} (1996) 34 ATC 43-Girija Shanker tmsra Vs. U.O.I ~uoting 
Jugul Kishore Goyal's case found this 'pigeon 

holing ' of an officer, into the c ate gory of 'good ', 
•very good •, 'outstanding •, r esulting in supersession, 

without 9pportunity of rebuttdl, punitive (hits Art. 
311} against tha principle of natur a l justice; not 

to be condemned unhe ard. Pr. 13, 16. 

(3) Bhaktadas Roy Vs. UOI OA No.125/9- Bombay CAT-para 21, 

22, following Gurdayal Singh Fijji Vs. Punjab 1979 

sec (L&S) 197; if good is not e nough "GOOD ", it is 

treated as adverse and had t o be c onve yed to the 

applicant. Uncommunicated adverse remarks to be 

ignore d . 

(4) O.P. Jal Nigam Vs. Pr abhat- JT 1996 (i) SC para 3 
"Even a positive c onfidentia l entry in a given case 

c a n perilously be adverse "• 

(5) Shivanad Prasad Vs. OOI-CrNJP No .4066 of 1989 decided 

(6) 

• 

by J abalJDur High Court gives similar views. 

Gurmohan Singh Vs. UOI-1976 SlWR 338 ~ara 1~, a 
report even though net strictly adverse Dut may 
,reju~icially affect his chances •f promotion of 
future ,rospects, sheuld be cemmunicated. 

('I) Krishna Vs. UOI-(1993) 30 ATC 10, para 12- 1*Just 

adequate treated as GOOD••. 
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G.Crenkamalam Vs. UOI- (1998) 37 ATC (345) Pr .H .. N. ,a, 
9, 19-eve n a Geod grading, if bench mark is VERY GOOD, 
has to be CGmmunicated . 

(9) Ihanwala Vs. UOI- (1998) 37 1'\fC 601-para 7-Gradation 

~rem •outstanding t e ve ry good shouuJ also be 

communic ated •. 

(10) State "f -Gujat:"at. V.s. ~. ~T.ripa.t.hy-1986. SCC (&s.) , 273 pr.4 1 
r e lief gran~d straightway without review DPC. 

(11)1 Bani Singh Vs UOI 1989 9 ATC 849 pr.32 (3) Relief 

gr anted strdightway without review DPC. 

(12 ) M.P. Vs. Bani Singh-1991 SCC (L&S) 638 -,r.7 Uphelds 
ATC above . 

(13) Naraya n Vs . M3 harastra-\'I.P • No .45/1984 dt. 30.06.1990 

Bomb. HC ® Nagpur, ~r. 13-If se1ectad in next o.P.C., 
why JD l accafi be low? 

(14) Dr. Binoy Gupta Vs. UOI-ATJ 2002 (3) p .7-HC-DB pr. 
Last-•r,Hera corrununicaticn of down~rad ing has net 

been made, vitiates the pr eceedings; directed 
for review DPC; and if fe>und suitable, give pr omotion 

fr om the dates «~f other s . 

(15) Dr. J.P. Srivastava Vs . UOI-1'\TJ 2003 (2) p .392 

(relying HC, sc, CAT and distinguishing GAT's 

FB Menik Ch Vs. UOI-2002 (3) ATJ p .268) ,r . 16-19, 

26, 27, 29 'ho ld r e view DPC after i gnoring adverse 

remarks an d down grading, in tw• mGnths. 

(16) Smt. T.K. Aryavir Vs. UOI ATJ (l) P•l30-GAT, Pr. 

16-19 •re co nvene review DPG, i gnoring the ACRs 

which were adverse being be 1~, the bene h mark but 

were not co mmunic ated . If f e und fit, pr omote rer 
frem the date •f rer immediate junior, Kailash Pd. 
with c onsa quential benefits, arrears of Jtay etc. • 

In view •f tre law laid dewn in above c ase s there is 
ne reason, in eur opiniGan, to deny til? rightful a nd legal 
c !aim ef the applicant. 

15. Iha learned c eunse 1 f er the applicant invited ~ur 

pointed attention t• the fate Of applic ant's representati~n 

dated 07.03.1997 against the cemmunic~tiGn •f reasens f•r 

his nen-pl'ometi on vide 0 . M. dated 18.6.1996 (Annx. A-3). 

Since the r epr esentati on dated 07.03.1997 WdS te be decided 
• . . 

\ 
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within three months by the responde nts but having heard 

nothing frClm tha respondents • the applicant has alzv 

f urww.·d12 :i his representati on to his reporting officers of 

relevant peri ods. All the reporting officers of the 

relevant period have conf lrmed that the overall 

~erformance was either •outstanding• Qr•very gooct• as 

depicted in AA!1ex. RA.-15 to the rejoinder affidavit . For 

the last seven months of tre r elevant period, actual 

produc t i on details have been given as better than that of 

his successor, who has a lready been promoted ; therefore 

,erformance of the applicant for this ,.,eriod will also 

not be bel~~ benc h-mark . 

Sri v.A.o. Kutty, Chief Enginee r and the then ra porting 

officer was in service when he had conununic ated comne nts 

on the representation vide his letter No.1/5/CE/E/V~/97/ 

Conf/101 dated 23.12·1997 for the periuds 1983-84, 1984-85 

classing the applicant 'very gOOd 1 (Annex.RA-3). 

Sri M.D. Kodnani, the then reporting officer has sent 

his comments on the representati on within a mon~h of 

retirement vide his letter dated 15.11·1997 , f•r the 

periods 1980-81, 1982-83 and 1983-84 ~ 0 l assiog him 

'VERi GOOD •. (Annex. RA-2} Sri G .K. Khemani, the then 

repc,rting officer sent his cgmments on tte representation 

vide letter dated 22.10.1997 fer ther periods 1978-79 

and 1979-80 and classed him 'outstanding' (Annexure Rl'-1). 

Cumulative effect of the above comments {Annex . RA-1-4) 

as tabulated in Anoox. AA-5 to the 

reproduced below: ' . 

s.No. year 

1· 1978-79 

2· 1979-80 

3. 1980-81 

4. 1981-82 

r e j einder affidavit is 

Grading 

Outstanding 

Outstanding 

Very g~od. 

Very good 
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5. 1982-83 Very gGOd 

6 . 1983-84 Very good 

7. 1984-85 (i) :very good 

( ii) performance 26/6 above 

successor. 

16. On perusa l of record , we find that none of the above 

f acts c ontaim d in Annex. Rr....1:5 ~ to the rejoinde r affidavit 

has been denied or refuted by the respondents and as such 

they stand admitted. Neither they have been cha lle nged 

in oral arguments Qn behalf of the respondents. 

11. The counse 1 

too app lica nt has 

f•r the applicfnt further urged that 
~sqffcrecji'Jv 

a~adyLhumil~ation for no f au lt of his 

f or a very long peri•d and the counsel has cited various 

judgme nts of Hon 'ble Suprorre Court and Hig h Court in the 

case •f s . Tripathy, Bani Singh and Narayan, detailed 

in too list at Sl. No.10, 11, 12, 13 respective~y 

(in para 14 above) w~rein relief of pr omotion ate. has bee n 

er de rc d directly in similar circumst ance s and as such this 

is also a fi t case for issuing the orders for pr omoti on 

straightway. 

13 . The learned counsel for the applic ant finally 

submitted that if, with good-luck, this O.A. succeeds ; for 

expedie ncy, i t may kindly be 

promotion of Chief Engineers 

ordered that , since "the next 
~to t akett-

is like lyLplace shortly, the 

decision of this O.A. may be impleme nted befere the next 

pr omoti on of Chief Eng ineers, so that the applicant with 

his mod ified/latest ACRs a nd seniority is considered in 

the interest of 'just j usticE.' and fair p l ay. 

19. Having re ard the le arned c ounse 1 for b oth the parties 

in de t a il and pe rused the records, we are of the 

view that c ontroversy in this c ase is shqrt, facts are 

bri ef and, by passage of time , l .1w on the point has 

crysta llized\ 0 . :~1 . dated 18.06.1996 (Anro xure A-3) is 

contrad ictory, in as much as, it says that t~ allplicant 

--
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was denied ,.r emoti on 'becCJuse he was be l ow bench-mark • and 

' t here was nothing adverso te be c _,mmunic ated '• The law is 

absolutely settled that any ACR below bench-mark is 

adverse and has t o be communic ated , and if net cemmunicated 

in time, has to be i gnored by D .p .c. This Rule • f law has 

been flouted with impugnity in this case . 'fhis by itself 

is e noug h t o justify acceptance ef the prayer of the 

aJtplic ant. 

20. In the facts and circumst and and eur af~resaid 

discussiQns, the O.A. is allowed. Since the latest 

assessment abeut the apttlicant, as de~ticted in Annexure s 

RA-1-5 t e the rejeinder affidavit f e r seven .x:e levant years , 

c ontains tw• ' ·~utstanding 1 and five 'very goed • gr ades , 

there is no justificati on in denying ptr omotiiln to tre 

aJtp lic ant, wren it was gr a nte d t o his ooxt junior w. a .f. 

31·12 .1985. This is a mistake itt law c oupled with the mistalL 

ef fact, which is Grdered t• be rectified. The off ice 

or der No .359 ef l99kl dated Nov. 25, 1994 may be modified 

t o the extent that the applicant be p lace d belew N•hdn 

Swar••p (Sl. N•.l3) and above J.B . Fadia (Sl. N•.l4) with 

c onsequentia l be nef its including non-functional se lection 

grade from the date 31.12.1992 , his jun~r was give n. 

Hewever, the ap,lic ant shall net be entitled for any back 

wages. This erder sheuld be imtt1eme nted bef •re the next 

ttr emetion • f Chief Engiooers ( El ectric a l) takes p lace in 

which t~ applicant ma y als• be c Qnsidered with his 

modified/latest ACRs and seniority • 

21. Trere sha ll be no er der as t o c osts. 

w ,\t!mber-J 
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