
• .. 

' 

• 

R:::ScR\f~D 

CSNRRA L AO.HNisTRAT IVE T P I B: iNA 1, A LLAl-fA B4D B!:NCH 
• 

A LLAHA~;o 

L/"' ~~~v 
OAT ED: THE 2 '}t;) :>AY OF ·Bbl70-A::R 19o9 

c ORAM : HOt•l' RL:: MR . S . L . JAIN, J .M • 

ORIGINA L Arr tiCAT IOn t,D . 49C' OF 199 7 

V' D h"~-t 
Shr i B . S .-~gar, Sta t i o n r.,a ster , 

North ~rn Railv•ay , Et ah ( U. P . ) 

•••• 

C/A Shri K. S.Saxena , Advocat e 

Versus 

1 . The Ur1io n of India throuoh Divl. siona l 

Railv·a y r!.anaqer , f\!orth ~rn Railv•ay , 

Al l aha bad . 

2 . Shri R . D.Tripathi, 

Sen io r Divisio na l Ope r at :nq Ma naoer , 

D. R. M. Office , North ~ rn Ra ilway , 

Al l nhabad . 

•••• 

C/ R Shr i A. K.Gaur , Adv ocate . 

ORDER 

BY H01 " r>LE MR . S . L . JAIN, J ... . -

App lie ant 

Re sp'J ndent s 

\ 

Th is is an apD l i c ation under secti0 n 19 of the 

A:imi"listrative Tri1-una 1 Act 1085 f o r c a ncel l ation of the 

tra "lsf e r or--l ~ r :i~t:d f- . 1 ? . 100 6 of the aon l icant from Etah 

to Ba lra i Annex ur e- Al . 

"'·~ ) ,... 
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2. The mot&~rial racts giving rise to thi~ O.A. are that 

the •pplicant on hi~ own reouest wh~re transrer allowance 

etc. is not allowed to the starr concerned asked ror his 

transfer to Etah station,nareby ' his home villo ga is aitudtad 
• 

whare his old dnd ailing aother aged about 93 yeara and aK 

incapacitad brother resides, was posted since 21st Nbv&Mb&r 

1995. Hately artar 6 months or so from tta data of' joining 

of the applicant dt £tah, he was transferred from Etah to 

Saraibhopc:1t vi~u Annexure -A4. He sant thl! rapr&sentations 

to the LJ!visional Mant:lgar dated 15. ~ .96, March 1997 ft1 and A6 

ra6pect.iva ly but no e:sctio n wc.s taken on the said ro prase nta tio 
• 

He is to ratire as sup~:::rannu.ation on 31st July 1999. 

3. The •llagation is to th~ affect. that hw w.as implicated 

in a fals& case or loaaing/unloading of rokes and placed 

under suspension along with ~.S.M. Shri C.~.Sharma on 11.4.96
1 

thu revocation of which was made on 7.6.96 violil ~tnne)CUra-144 • 
. 

The iaentical l.apsea agdinst the applicant and Shri C.P.Sharma 

were alleged, c. P.Sharma, ~ •. ~.1'1• ·. tlll'lo .hed. baen at Railway 

~tationf'rom 1986 was retained and thi applicant was trans-
; 

_ rerrad to Sara! Ella pat. On account or uppett casta lobby 

and bias or Shri R. J. Tripathi, Sr. JOM, Allahabad did not 

ra.adily agreed to ror transrar of tta appli&::ant on hia own 

rGtuest until-. rbfar ... nce in his connection was m•de to him 

{Commercia.! Railway Bo•rd, NQu ~ lhi vi(Ja his J. o. La t ttir dated 

26 .7.95 1\nnt:~xur ~:: -?). Th~ transrar of tt\j .applicont uas 

oru~r~o uuring the miuole of acad~mic session uhich ~a againat 

th~ e xisting policy Of R~ilW~y A~m1nistrations,ivun t~ 

N& tio rldl com miss ion of bilckward clas ,:,es Go vt. of I ndi~, New 

uelhi, has writ~Gn lettbr JatEd 11.J.g7 ana 3.4.97 ana 

suggas tdd thtt transrer or tht:J applicant viae Annexurt.-A1 and 

H-10. Shri l..P.Sharma was tranat'arr~d from t.tah to Jaleaar 

City a choica station. 

• 

• 

• 
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4 . Th e tr&ns far order is c halla ngE: d on tht= ground or· 

victjm tso.2 tion by !lhri R. J . Tri ~ .. ath j , t ht. tr·anarsr is in middle 

of school session, t wo transrars in on~ yccsr, not cancelled 

avtm a rt~J r r e commendations of filvt. Commiss ion of Backward 

Cldast.~s of New Llalhi unu against the inte r es t of thli Railway 

kdministration. 

' 

5. Th~:~ respo nde nts havu di.s putr:~d the allagutions l~vellad 

a gains t tham a nu e:tll~::Jged th at th~ applicant wa s tra nsferr t:d 

from lta h to !la r o i Bhopat in th ~ kuministr cs tive exigcJncy 

on 23 . 5.9 6 t~S he hc~s committcid ~tt rio us l apst:.~s at t.t a h, 

mo n th~ o nly. Th "' ir r~gulariti~ s commit tad by th~ applicdn~ 

was f ou nJ substantia l by th~ f cs ct f i nd; ng e nquiry, the appli-

cant wus tr anS f iirrad from .:la r a i Bhopa t to Balrai o n 6 .1 2 .96 

but he has no t joint:jd s o r a r, thti applica nt a na Shri C. P .Sharm~-­
P O'"'J\)Q.v"' f' .htt.k ~ 

helJ r t;}spo nsi blli f o r lha de t tJ ntio n of Jiesal ~ _.aen as 

6 . 4 . 96 o n accou nt of whi ch loss of' Rcti lwcsy Revunue occassio ned 

by f al se timings of unloading of r C:I kus during t he ra ct find i ng 

e nqui ry. No f~:~vou r has bt:len s ho .J n to 5hri C. P.5ha rma. Ht~ nca 

pra yed for oismissal of O. A. with co s t. 

6. Tht: a pp licant fil dd a r ejai nuer to th~ erract that thi 

charg~s ag~inst him d nd Shri C. P .~ha r~ are unaar enqwiry, until 

th~ finu i n gs of tt nquiry committee ar ~ not rcaisc=d a ny Huminis-

trativt:~ act.ion, is n:Jt j u~ tified. Further supplt~mantary 

r ~jo inJur was filo d st ~ting that evenartar th~ re port is of 

~l~ enquiry committee the u pplicant ~as nat found ~hila 
~hri C. P.!;)ha rmit w a~ hi:ilJ resp~ ns i ble for the sama • 

7, 1\s transf'~:~r from Mot a to f.tah is on th t~ .Yques t of th" 

applic<mt himself, ,lhi..s transfer oruwr pas s wd on 21.11.9 5 

cannot bli t ake n into conSL.Jera tia~ ror counting th e 

' J'.~\·' 
subsequent 
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tr a nsfer oroer oata u 7.6.96 to that ~o~ithin a period or on& y 

y~ar there hiid baa n two tr a nsfers. The applicant has ramal ned 

in Mota for 6 yoars and tr.;nsf'ur oru~:~r IJatad 21.11.95 was 

at his initiation, ha ncd it cannot be saiu that tha adminis­

tration trensrsrrad him t ..J ica in onB yaar f'or Administrative 

rec1sona. 

e. i:.van on his allsga tions in O.f\. the applicant sta tes 

thdt ha was implicatdU in a false CdSI:I of loading/unlo iiding 

of rakes a nc.J p lCic~H.I under sus,-~ansion along with k.S.I'I. Shri 

• 

C.P.Sharm¥ an 11.4.96 and tha revocation or which waa mads on 
. 

7.6.96. The CdS d was fals~ or tru~, a conclusion to this 

effdct can be arr i vad a t only ·~ rt~r disci plinary proc~edlngs 1 

art: conouct l,jd. t.van an enquiry for f'a ct finding cannot serve 

t ht:i Scsma pu rpo~a fa r tre: reason that in the:~ said a nqui ry the 

person who has beon s a id to ha ve bee n found r &spons ) ble '-s 

no opportunity to aera nd the same. It is an enq iry behind th:t 

back of the offi i als concem ad, hl::jnca th t:~ said Cnquiry gives 

rise only to .:1 pr i ma-fa cta case for charge-s heet or uisc i plina 

action. 

9. On perus EJ l of th~ whole o.~. along -.~ith C. A., R.A. and 

~.".A· I do not find that tha applicant ev ~:~ r appliad for stay 

of transf~:~r ord~ r dS was done by Shr! C.F.~harmu, ha nce it 

cannot b~:~ saia that ~hri C. P.Sh•rma was fctvoure d by th.a 

hdministr a tian ana a pplicant was not wt all favour~d according~ 

1 0 . By su ~pl~m~ntary rejoind~r affidavit it has cams on record 

thdt though • notic~:~ for submitting r e pr=::»entalion or s ubmiss­

ion wa~ i s su~o by d.~.P1. to the applicant anJ ~hri C.P.5harma 
' 

Sdpar a tely but thu re:~port or the snquiry offictjr in resp~ct 

of th a a~plicant is .to the uffact thdt tha iill&g•tiona ldvelled 

ag•ins t tht:t applic.Jnt aru not bas a d on facts a nd not true on• 

~.qr. ~ 
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The enquiry affic~ 

report is uated 2 .5.98. 

11. This baing tha subs~qutint evant~hich hills se~an the 

light of thd u6iy only •fter a pliilriod of two yd•rs from tt. 

eata of tho:~ transfer. Ir • n Mllministrativa action Joas not 

rasgl t C:&a a Apacted it cannot bs sai u that the act or the 

-

12. for malafi..Ja~ it is also allag~:~d that only ,8aftar 

a rdftarenca by the auvisor (Commercial) Railway Boarll, Nliill.l 

1 do not f ind any mc2lica in this resp~:~ct For th~:~ reason that t , 
there is no allBgdtion of moilicw prior to his posting at t.tab 

hd nc= th~s fdct is also not found to be ha ving any bea~ring 

in thd mattc:Jr. It can btl a m•ttar to connect the thing.cs uhich 

ao not exist but subsequl:intly came into ax is tanca. 

13. I do not find ;2ny reason of u ppe r caste ·lobby leJ by 

~hri R.J.Tripathi onlyfor thd reason th~t ha has not considered 

the r eprl:lse ntdtion sent by AJditional Commis ~ ioner of back-

ward classas, Govt. of India, Nt:~w Jalhi. 

14. As th~ applicant is due to rtJtire on 31st July 1999, tru 

rt:~port of th t: enquiry offic l3 r is on ri:lcoru, after considerdt ion 

of th ~ ~aid rt:~port,if th~ Gpplicant chosda to wpply for his 

tra ns fur he m•y file il r ap r t::se ntation ~fore tha compettant 

author:ity for suitable conaio- ration tht~rof. 

""' 

( 

15. A par,son coming on trans ftjr on his raqua~t 1• not entitl.au 

to continue on th ~ said pust aven when ht. is said to havtl 

a nvolvad in loauing/unlo uu ing of rakes an~ o:& disciplinary 

a ctio n u as to be takan. 
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15. L~:;~.:trna ~1 counsel f'or tha a pplicant relittd on 1992 Suprema 

Court C•~as ( L & ~ ) 1 2 7 ~hilpi Bostt a nd oth.:Jrs v. Stattt or 

Bihur and others. The proposition was laid down in thb said 

authority is thut if a tr&ns ftjr is mii.Jtt on rttquaat to avoid 

hard5hip is reasonable anu unassa ilable, no ma ndatory rule 

violdlad ther~ by di ~ placed em~loyoa holding transferable post, 

lt~ble to transr~r, courts sho uld not int~rf~rw wi.th trensrers. 

In thu s aid C ftSbl tht: grluv•rca of' the lliSplacau employaa came 

ror consiJeration uho was holding tran&ferabla post, when 

arothdr incumbe nt is trans rerr=d against his post on r c. quest 

to avoid hUrdshlp. Tha pr~sant casa Jirrers rrom th.:: sait.l 

c ~se for th a reason that though the applicant came to Ltah 

on his own request but ha uas tr unsferrt3d wulij to his anvolva-

ment in load i ng/unloaaing or rakes. 

17. 1998 ( 2 )(C AT) All Inuia !:iarvic• La~o~ Journal Shivendra 

• 
Khampariy•l v. Union or lncJi a a nd othe rs daciaad by Cantral 

~dministrdtivL Tribunal fo llo ~ ing Shri Kamlash Triv ~ di v. 

lnui•n Council or 11 gricultural At-search and anotht::r rtjport a d 

in \1gB8) 7 ;.\TC 253 transft3 1' mc.y bd maae on ajmini str a tive 

groumls a nt.J on~:~ of th .., ~rount.J s coulJ very wall be thd alliigdt­
~ ¥\qe.nuy ,.._, 

ions thdm ~alvus. If the trans f'a r is un&Jd r in thd .,.)(e~l~y 

of ~~rvict:: witho ut giving .iiny finJing of the alldgdtions 

it woulu not be initia t~ d . It l a dLJS to concluJd that th~::~ra is 

no illagality in transferring an em ployee pending I{ conclusion 

~ "' 
of -w~~a~...- .toyil~r of' an enquiry into the chargds against hjm. The: 

tr anS f'br orJer p•~seu by r tts po ndants do not attdch any stigna 

ag~inst the: d p~ lic~ nt as tha charga-s hdet has baen issued 

to tho ap plica nt which is yet to be concluuad. J cannot come 
...... 

;tothu f i nding th<lll 1- tr ci nSfbr is punitive. 

15. (1994) 28 ATC 2 45 N.K.Singh v. Union or lndit~ has 

• 
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"Tran~fer of d. gov~:~rnmdnt survan t in a transr~retbla 

service ib a nac~~sa r y incid~:~nt or tha ~ervic~:~ careary 

MSS~ssment of th i::J quality of m~:~n is to bt:3 maoe: by the 

su~~riors t Qking into account sav~ral factors including 

suitability of th~ parson for a particu~br post and 

E:txiganc5~s of ad ministr at ion. Seve ral impondt!ra bl~:~ s 

requiring formation of s subJecti.vd opinion in thc:at 

sphtr~ may be involv~d, at ttm~:~o . The only r ealis tic 

approach iS to le~ va it to thti wisdom of that hierurch-

leal Sltperio r s to make thdt Jcsci&io n. Unl~:~ss the. Jt:: ci Sion is 

' 

v:ilhiat.ed by mc.:~lafiJas or infract i o n of any j:ro'fessed 

norm or pr5 nciple gov rning thn t.r a nsfar, which • land 

c a n ba s cruti ni~ ed juJ ci~lly, ther e ar~ no juaic i a lly 

ma nagt:able standa nJs for scrutinising all tr c.~ ns f.Grs and 1 

th~ courts li:lck the n~::Jc~:~bsary expE:trtise for perso nnC:t l 

be l E:I ft, in t.- Ublic i nt~ r <=> ~ t, to tha dc:partme ntdl hti ads 

su bject to th~:~ limit~:: a judicia l scrutiny ' indic&ta~ ." 

19. Th~ lee:arnldd counse l for tht~ applicant ralibu on 1969 

::ace( L & ~) 463 Unbn o·f India .:s nd othtHS v. H.~.Kirta nia, thb 
1 

tfaid authority, d8 c lues thai- just ct ft e r r acordi ng a f i no j n g 

that transfer order i s l ega l a nd valiJ, not viti•t~d by 

vt "l\ -fa.i ... ytQ~ 
Y--.. f.i Pq~i--i-i:-es or malar i des, tr ibu ne l e xcaa ds its j u risd i cti on 

in d ir~cting that all arr~::~ars of ~&lar)' with allowanc~s be 
• 

paid to th l:l am plo ye e a nd nc t rt:J lt~ &sa or & r ' be i s~ued until 

paymsnt of all amounts whtin lht. C:!mployee had al ~· e:ady b~:~ e n 

ral~as ~ d. The s a id case does not hdlp th~ applicant for tha 
• • 

r~ aso n t hat questio n of p~ym~nt of a rrears of sclary ~nd 

c:tll owa nco~ is not to bt~ dac;i J '='d in thi s O.H. 

• 
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20. Th~ 1oarn~u couns~l of thcl ~pplicant reli~d on ~.I.R. 

(1993) Supremt3 Court 763 l'l.Shanker Narayanan, I.k. v. State 

of KarnatakQ anu other~, for tht:~ pro paition that if a challeng&i 

is m.:~ua as grounu of mc. laf'L;t3s, mulictj ln fc,ct must be ba::u:ad 

on fi:lctu a l mmttor. I uo o111ree with th~ said proposition of 

law i::ind kt3eping in vibW th~;~ said principle th~:. find i ngs 

i n r t:1 s pe c t o f m a 1 i c f:: i s r e r.o r J & d • 

' 
21. Guiualincs cannot bd obt>orvt:~d in av e ry case, cannot 

comE in tht:J wHy of a dacisio n to transfer in th e public 

inb .. rt-Js t (1998) 37 ATC 561 Roshan Lal v. Uni o n of ln..Ji• and 

oth~rs daciuaJ by Cdntral Mdmini strative Tribunal, Jelhi. 

The applicant is to r a tirt: on 31st of July 199 has no 

bearing in th e transfa r ordt:J . ma de on 7. 6 .96. 

22. Th~ ap plicdnt hds f a i led t o es tdblish malufides, 

I 
I 

l 
rt!peat~d tr a ns f e r s , duf:: to ratir~:Jmant on s upt!rdnnuation on LJ 
31.7.99 -~ground not md LJ& • t thcl J o t.;. of transfer, lobing 

of uppl:)r CcJStt=~, ht:Jncd <2p p ljcc:lnt is rot t:: ntitl"a to any r e litaf. 

2 3. In tht:J rc:::sult, thu O.A. is lidbla to bo dismiss~:Jd & nd 

is Jism is s~;~d accor a ingly with no orour as to cost. 

Gc 
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