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CENRRAL ADMINISTRAT IVE TRIBINAL, ALLAHARAD BENCH

ALLAHARAD

=< M OVembly L~
 DATED: THE 2 HQ DAY OF -SGEOB=R 1008

€ORAM : HON'BLE MR, S.L.JAIN,

ORIGINAL AFFLICAT ION NO.40C OF 1607

H' phan
shri B,S.Magar, Staticn Master,

Northesrn Railway, Etah ( U,F.)

* 4 & @

C/A shri K,S.Saxena, Advocate
Versus

1, The Union cf India through Divisional
. Railway Manaqger, Northarn Railway,
All ahabad,
2. Shri R.D.Tripathi,
Senior Divisional Opszsrating Manaager,
D.RM, Cffice, North~rn Railway,

Allahabad.
C/R shri A,K,Gaur, Advocate,

ORDER

BY HON'BLE MR, S.L.,JAIN, J.V .=

J.M.

Applicant

Respondents

This is an application under section 19 of the

Administrative Tritunal Act 1085 for cancellation of the

transfer ordar datad £,12,1006 of the applicant from Etah

to Balrai Annexurs-=Al,
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2, The material facts giving rise to this O.H, are that

the applicant on his own recuest where transfer allovance
etc, is nmot allowed to the staff concerned asked for his
transfer to Etah station,nereby his home village is situated
where his old and ailing n;thar aged about 93 years and an
incapacited brother resides, was postad since 21st November
1995, Hatdly after 6 months or so from the date of joining
of the applicent at £tah, he was transferred from Etzh to
Saraibhopat vius Annexure -A4, He sent the representations
to the vivisional Manpager dated 15.5.96, March 1997 A1 and A6
rospectively but no action was taken on the said representatiomn

He is to retire as supcrannuation on 318t July 1999,

3. The allegaticon is to the effuct that he was implicated

in a Felse case of loading/unloading of rakeés and placed

‘g

under suspension along with A,5.M, Shri C.F.Sharme on 11.4.96,
the revocation of which was made on 7.6.96 vide Annexurs-—~A4, e S
The ioentical lapses against the applicant and Shri C.P.Sharma

were alleged, C,P,Sharma, A;5,M, wha -hed been at Railway

otationfrem 1986 was retainad and the applicant was trans- I
ferred to Sarai Bhopat. 0On account of upper caste luhby‘
and bias of Shri R,J,Tripathi, Sr, 00M, Allahabad did not
réauily agreed to for transfer of the applicant on his oun

rdcuest until @ refercnce in his connection was made to him !

(Commercial Railway Board, New yelhi vide his J,0.Letter dated I

2647.95 Annexure=-2)., The traensfer of the dpplicent was
ordersd uuring the midule of academic session which is against
the existing policy of Railway Acministrations, kven ths
National commission of backward classes Govt, of India, Neuw
welhi, has writien letter Jdated 11.3.87 and 3.4.97 and
suggested the transfer of the applicant vide Apnexurce-A1 and
A=-10, Shri “,P,Sharma was transferred from ctah to Jaleésar

City a choice station,
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4., The tran¢fer order is c hallenged on the ground of:
victimisation by Shri R,J,Tripathi, the transfer is in middle
of school session, tuo transfers in ope yeer, not cancelled
gyen after recommendations of Covt, Commission of Backuward
Classes of New uJelhi ana against the interest of the Railway

Administration,

S The respondents haye disputsd thé allegutions levelled

against them and alleged that the applicant was trapsferrcd

from ttah to barai Bhopat in the Aaministrative exigency

on 23,5,96 a8 he has committsd sericus lapsus at ttah,

shri C,P.oharma submitted a representation, his representation

Was consiJerey and waus retauined at ttzh for & period of Six

months only., The irreguldrities committed by the applicant

was found substantial by the fact finding enguiry, the appli-

cant was trapsferrsed from 2arai Bhopat to Balrai on 6.1£.96

but he has not joined so far, the applicant ana oshri C,P.Sharm
Ponev Eleel M

held responsible for the detuntion of udissel £rst waeh as

5.4496 on accaunt of wuhich loss of Railway Revenue occassioned

by false €imings of unloading of rakus during the fact finding

enquiry, No favour has been shpun to Shri C,P,Sharma. Hence

prayed for gismissal of 0,A, with cost,

6. The applicant fil<ed @ rejoinder to the effect that the
charges against him &nd Shri C.P.ohére are under enquiry, until
the finuings of enquiry committee are not raised any Adminis-
trative action, is mot justified, Further sSupplemeéntary
rejoinder was filed stating that evenpaftar the report is of
enquiry committee the &applicant was nmot found gan%;LL:hiln |

ohri C.P,.Sharmd was huld respunsible for the sams,

74 As transfer from Mota to ttah is on the gequest of the

applicant himself, £his transfer oruer passed on 21,11.95

cannot be taken into consideration for counting the Subssquent
n
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trensfer oruer gated 7.6.96 to that within a period of one y

year there has been two transfers, The applicant has rema ned
in Mota for 6 yeéars and transfur order dated 21,11.95 was
at his initiation, hence it cannot be sajia that the adminis- :

tration transferrsed him tuice in one year for Administrative

8. tven on his allegztions in U,A, the applicant states

that he was implicdtsd in & false case of loading/unloading
of rakes and placed under suys,.8nsicn along with A,5.M. Shri
C.F.Sharma an 11.4.96 and the revocation of which was made on 1
7.6.96., The cess was false or true, a conclusion to this E
effect can be arrived at only aftsr disciplinary procesdings i
are conducted, cven an enquiry for Pact finding cannot serve |
the same purposs for the reason that in the said enquiry the
person who has been said to have besen found rESpnﬁsiblalis

no opportunity to defend the same, It is an eng iry behind the
back of the offi ials concemed, hsence the said dnquiry gives
rise only to a prima-facie case for charge-sheat or disciplinary

action,

9. On perusazl of the uwhole O,A, along «with C.A,, R.A, and
S5,R,A. 1 do not find that the applicant ever applied for stay
of transfer order s was dona by Shri C.F.3harma, hence it
cannot be saia that Shri C,F.Sharma was Favoured by ths

ndministrastion ana applicant was not at all favoured accordingly

*

10, By Sugpplementary rejoinder affidavit it has come on record
that though @ motice for submitting representation or submiss-
ion was isSsuwa by @.R.M, to ths applicant and Shri C.P.Sharma
separately but the report of the @nquiry officer in respect

of the applicant is to the effact that ths allegations levslled

against the applicant are not based on Pacts and mot true one
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while C.P.Sharma has been held respansible. The enquiry office

Sere

report is dated 2.5.,98.,

11. This being the subsequent eventwhich has seen the
light of the day only after a period of tuo years from the
gate of ths transfer. If an Hoministrative action Jdoes not
resglt «s @xpected it cannot be said that the act of the

administration was malafiuge.

12, Ffor malafives it is also alleged that only Aafter
a refersnce by the advisor (Commercial) Huilﬁay Board, New

wlhi Anpnexure—-HZ2, the transfer order Jated 21.11.95 wasS mads, |
I

1 do not find any malice in this respewect for the rsason that f

there is no allegation of malice prior to his posSting at Ltab 1
:

\
in the mattsr, It can be a matter to connect the things which }

hence this fact is also not found to be having any besdaring
do not @xist but subseqgusntly came into existence,

13. 1 do nmot find any reason of upper caste lobby led by
shri R,J.Tripathi onlyfor the reason theat he has not considered
the representation sent by Additional Commissioner of back-

ward classses, Govt, of India, Neu Jslhi,

14, Hs the applicant is due to restireon 318t July 1969, the
report of the snquiry officer is on record, after consideration
of the said report if the «pplicant choses to apply for his
transfur he may file & representation before the compatsnt
authority for suitable considcration theref,

i '
15+ A purfsur;cnming on tranafer on his requast i8 not entitlad
to continue on the said pust HuEn-uhan he is Said to hays
envolved in loading/unlowding of rakes and a disciplinary

action was to be taken, »
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16. Learned counsel for the applicant relied on 1992 Suprema
Court Cases ( L & 5 ) 127 ahilpi Bose and others vy, Stats of
Bihar and others, The proposition was laid down in ths said
auythority is that if a trams fer is made on request to avoid
hardship is reasonable ana unassailable, no mandatory rule
violated there by displaced employes holding transSferabls post,
lieble to transfer, courts should not interfere with trznsfers.

In the said cass the grisvarce of the displaced employee came

for consideration who was holding transferable post, when
another incumbeéent is transferred against his post on reguest |
to avoid hardship., The presant case differs from the said |
case for the reason that though the applicant came to ktah |
cn his oun request but bhs wuas trunsfarrad Jug tog his envolve-~

ment in loading/unloading of rakes, . i

17. 1998 (2)(CAT) All Indie Saryice Law Journal Shivendra
Khampariyal v, Unicn of India and others dacided by Central
Administrative Tribunal following Shri Kamlesh Trivedi v.
Indan Council of Agricultural Rssearch and another reportad
in (19B8) 7 ATC 253 transfer may be made on administrative
grounds and oneg of the grounds could very well be the allegat-
ions theémselves, If the transfer is unaer in ths s s Loy
of service without giving any finding of the allegations

it would not be initiated, Tt leads to conclude that there is

f .
no illegality in transferring an smployee pending & conclusion

[

@ of an enquiry into the charges against him, The
transfer order passed by respondents do not attach any stigma
against the applicant as the charge-sheet has besn issued

to the applicant which is yet to be concluued, I cannot come
L=

L~
#tothe fFinding thaet gz trapsfer is punitive,

186, (1994) 28 ATC 246 N.K.Singh v. Union of India has

been laid Joun &5 unders:- n
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"Transfer of & government sesryvant in 4 transferable

e

service is a necessary incident of the Sérvice caresry
Assessment of the quality of men is to be mage by the
superiors ﬁaking into account Sseveral factors including
spitability of the person for a particular post and
axigencies of administration, Ssyeral imponderables

requiring formation of @ subjective opinion in that

sphere may be involved, at times, The only realistic

approach i{s to leave it to the wisdom of that hierarch-

ical superiors to bake that Jecision, Unless the dJdecision is

19.

SCC( L & 9) 483 Union of India and others v. H.S5.Kirtania, ths

vidiated by mulafiudes or infracticn of any professed
norm of principle gov rning the transfer, which aiuna
can be sgrutinised jud cislly, there are no jugicizlly
manageable standards for scrutinising all transfers and f
the courts lack the necessary expertise for personnel |
manzgement of all the govermment departmente. This must
be left, in public interost, to the departmental hsads

subject to the limiteo judiecial scrutiny indicated.®

The learned counsel for the applicant reliea on 1989

i

said authority decides thal"just after recording a finding

that trapsfer ordsr is lepgal and valid, not vitiated by

K ~Ic.|._'.r'r‘v1#:.{

epguisdes or malefides, tribunel exceeds its jurisdiction

in directing that &ll arrears of salary with allowances he

paid to the smployee and nct release or er be issyed until

paymsnt of all amounts when Lhe employee had already besen

releaved, The sald case does not help the applicant for the

reason that gquestion of payment of darrears of sclary and

allowances is not toc be decided in this 0.A,

§r 7 -
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20. The learned counsel of the applicant relisd on A,I.R.
(1993) Supreme Court 763 M.Shanker Narayanan, I.A, v, State |
of Karnataka and o thaers, for the propsition that if a challengé

is made as ground of malafices, malice In fact must be based

on factual matter, 1 Jo agree vwith the sald pm position of
law and keeping in view the said principle the findings
in respect of malice i5 recorded,

v
21. Guiuélinﬁa cannot be observed in eyary case, cannot
comé in the way of a decision to transfer in the publie
intcruest (1998) 37 ATC 561 Roshan Lal v, Unicn of Inaia and
others decided by Central Administrative Tribumal, Oelhi.
The applicant is to r=tire aon 315t‘uF July 199 has no

bearing in the transfer orde. made on 7,5.96.

22, The apglicant has Ffailed to establish malafiges,

repBated transfers, due to retiremsnt on superannuation on

31.7.99 - g grcund not maue at the date of trapsfer, lobing
of upper casSte, hence applicant is mot entitlea to any relief. |
23, 1In the result, ths 0,A, is liable tv be dismissed and
is dismissed accoruingly Wwith mo order as to cost,
Sugspwzf#’;
MEMBER (J)
\_J
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