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CENTRAL ADMIN IS IRA UVE THIBUNAL 
AllAHABAD BE~.J.A-I, AUAHABAD. 

Allahabad, this the \kilday of .S~~ ,2004 . 

C..UO!illM : HON. MR . JUSTICE S .R. SINGH, V .C. 

HON . ;,La . D. .K . TIWAhi, A.M. 

O.A. No . 475 of 1997 

RESEHVED 

S.K. Awas t hi, son of Late Sri Vasudeo Awasthi, resident of 

116 L. I.G., Heman't Vihar, Nea r Sabzi Ma ndi, Barra-2, 

Kanpur •••••• •••••• Applicant. 

Counse l i cr applicant : Sri R. Sinha . 

Ve r sus 

1. Unicn of Indi a throush Secretal.)' , Depariment of Sta tistic 

Minist.ty of Pl a nning, Govt. of India, s. P. Eha"!in.Sa nsa d 

Marg , New Delhi. 

2 . Di recto r , Nati onal Sample ~urvey Organizati on ( Field) 

Opera c.ion uivi s ion, Third Fl oor, Pushpa Bhawan, Madan 

Giri Roa d, New Delhi. 

3. Dy. Director, Nati onal Sample Survey O~anisation (FOD), 

~ujrat Reg ion (West), M.J. Vidyalaya Premises, Nea r 

Paldi, Bus Sta tion, Pal di, Ahnedabad . 

4 . Dy . Direc tor, N. S . S . O. (FOD), U .~. Central Region, B-991 , 

Sector-A, Ma ha nagar, Luckncw. 

• • • • • • • • •••• ~spondents. 

Counsel for respondents : Sri s. Mandhya n. 
I 

ORDER 

BY HON . MR . D. R. TIWARI, A.M .• 

By this O. A. filed under section 19 of A.T . Act, 

1985 , the applicant has prayed for the following reliefs :-

11a) This Hon'cle Tribunal may set aside the order 
da ted 8.2.1995 (Annexure A-1) and 2.2.1996 

(Annexure A- 2 ) to this Original Appl ication. 
b) This Hon ' ble Tri bunal may kindly quash the 

order dated 4 .1.1996 (Annexure A-3), 8.3.1996 

{Annexure A-4), 10.5.1996 (Annexure A-5) to 
this original application. 

c) This Hon.~ble Tribunal may kindly dire ct the 
Responden t No . 2 to pennit the petitioner to 

con tinue on his post of Superintendent till 

he attains the age of nozma l retirement of 
58 years . 
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d) This Hon'ble Tribunal may kindly furthei di.rect 

the respondents to make payment of salary of 
the petitioner from 1.2.1994 to 15.a.1994 along 

with 18% interest. 
e) This Hon 1 b1e Tribunal may kindly ciirect the 

.respondents to grant all the benofits and 
privileges of continuity of se.rvice on the !JOS t 1 

of Superintendent as if no such order has ever 
been passed dated 4.1.1996/10.5.1996 (Annexure 
Nos.A-3 and A-5)." 

2. The facts of the case in a nut:.shell are that the 

applicant, at the relevant time, was working as Superinten­

dent at Jam Nagar in Field Operation Division in National 

Sample Survey Organisation in the department of Statistics, ' 

t.l inis try of Planning, Gov t. of India .. 
~ 

3. From the relief clause it may be noticed tha t he 

has sought quashing of order dated 8 .2.1995 (AnnexuL~ A-1) 

and order dated 2.~.1996 (Annexure A-2) which relate to 

payment of salary and allowances for the period from 

1.2..94 to 15.5.95. He ~s also prayed for s;Juashing of 

order dated 4.1.96 and other orders dated 8.3.96 and 10.5. 

1996 which are regarding his compulsory .retirement under 

Fundamental Rule 56(J). It may be obsezved from this that 

he is seeking multiple reliefs in a sin!jle o.,\. which is 

not pe.nnissible, Under Rule 10 of CAT Proceduie Rule. 

Moreover, during the course of hearing, the prayer relatin5J 

to payment of salary a nd allowances for the period which 

was treated as unauthorised absence has not been pre sse d. 

Hence we will be dealing with his relief mentioned in 

Clause B of the relief clause regarding his compulsory 

.t'e tirement. 

4. Before we proceed to a(j udicate the issue relating 

to his pre-ma ture retirement, it may be profitable to 

quote the fundamental Hule 56(J), which is as under ;-

11Notwi ths tanding any thin~ contained in this rule, 
the appropriate authority shall. if it is of the 
opinion that it is in the public interest so to 

do, have the absolute right to retire any Govt. 

~~(~~-_, __ 
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se rvant by giving him not ice of not l ess than 
three months in writing or three months ' pay 

a nd allowances in lieu of s uch notice ; 

(i) If he i s , in Group 'A' or Group ' B' service 
or post in a substantive, quasi-pe.Dnanent cr 
temporary capacity and had entered Govemmen t 

seiVice before attaining the age of 35 years, 
after he hc;s attained the age of 50 years ; 

(ii) in a ny other case after he l'us attnined ti·,e 

asc of fifty-five years; 

Prov i ded t hat nothing in this clause shall apply 
to a Government servant referred to in Cla use (e), who 
entered GoverPmant serv ice on or before the 23rd July, 
1966 . u 

5. 'fhe applicant has assaiJ.Jed the orders of compul so 
retirement (Annexu:ro A-3), rej ection of his .representation 

against the pre- mature retirement (Annexure A-4 ) a nd t he 

corri gendum in the sa id order ~Annexure A- 5) on the various 

grounds which are g ive n below :-

A- It has been submitted that the perusa l of the orde r 

ela t ed 4.1.96 would indicate that the respondents have 

exercised the power under F. R. 56(J) or rtule 48 of 

CCS(Pens ion) Rules, 1972 which they are not entitled 

to do . That shows t ha t they a re not def inite under 

which rule they are exercising power . I t appears, to 

avoid this ambiguity, they issued corrigendum dated 

10.5 . 96 (Annexure A-5) and de l e ted Rula 48 of t he OCS 

(Pension) Rules, 1972 from t he order of 4.1 . 96 . 

B- It has been contended that the applicant completed 

30 years of qualify ing se rvice on 6 .5 .92 and 50 years 

of age on 3.2.93 continuous beyond these da t es mean~ 

that he was fit and could have continued in Govt. 

till the date of his no.onal ra tirement. 

C- I t has been pl eaded t hat the representation of the 

applicant against the compulsory retirement was 

rej ectad vide order dated~ .96 and the rejection 
$:"" d..~ ~ 7\ <11- t.uvl ,-4-t\.4 -~ 

order e&:ar19·t ~ a ny rea sons and is arbitrary. 

' D- It has a l so been submitted that during the relevant 
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period there was no adverse material against him nor 

he has been communicated any adverse entry in hi s 

C. R. and t he order under hule 56(J) is arbitl:a .:.:y a nd 

'Ni thout substance . 

E- He has very strongly pleaded that as per the instruc­

tions i ssued from t ime to time, the screening of e~ery 

Government employee is to be held before attaining 

50 years of age and since he has already attained the 

age of 52 years ll months , exercise of power under 

Rul e 56 (J ) s uffers fran procedural illegality. It 

ha s a l s o been assertod that the-re has been a ga p of 

a l most two years between t he deci sion of the Scraenin; 

Committee and the de cis ion of the Review Comoittee . 

This gap vitiates the action under Hule 56{J) as 

there has been no adherence to time schadule between 

• • • 
screen~ng a na rev~ew. 

6 . The respondents, on the other hand, have opposed 

the contentions of t he applica nt and they have s ubmitte d 

that the appli:ant, at the relevant time, was handling 

the job of Superintendent which requires managerial skill 
I 

in ensuring t hat the time bound survey programmes are 

completed as per pre- de tennined schedule. I t was obse.rved 

that the applicant was not able t o manage the Sub-Regional 

Office properly. Hi s case was proc~ssed along with other 

sin ila r cases unde r F. H. 56 ( J) as per the guide-1 ine s in 

t his conne cti on . Under this rule, appr opria te authority 

shall, i f it is of the opinion that it is in the public 

inte rest to do so, have the absolute PO\.'Jer to retir~ a ny 

group '~' servan t by giving him notice of not l ess than 

"three months in writing or three months' pay a nd allowa nce s 1 

in lieu of such notice. In this case a lso, the nozmal 

procedure was adopted which is clear from t he order d~ted 

4. 1.96 . The Screening Committee gave its report on 8.6 .Y3 

and have obsexved as follows :-

"In the 4th and 5th year, his performance has 

been rated as average and the l ast CH (91-92 ) 

-~-· 
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he has be e n ra ted as below average ana adverse 

remarks communicate to him has bee n reta ine d. The 
contents of the a dvc rse remarks rela te to none 
achi evement or nonns in t he fie l d inspoct i on in 
this scheme . This is a ttapse which can always be 
got correcte ~ by some rigorous checks a n ci 
controls on the official ' s work by t he Senior 
Off icer. This be ing t he case, t here doe s not seem 
t o be enough a no s ufficient grounds f or not 
retenti on of / a nd trying him in the lowe r ca dre . 
As such he i s found fit for re t ention in service 
in the same cc:s dre . n 

However the Hevie\1 Cornr.littee headea by !;)ecretary, 

Lepc:srtment of Statistics on 21.11.1995 have obse rved as under: 

"The Lommittee decided t ha t the Cdse ot ~ri ~wasthi 

s hould be cons i dered in totally on the bas i s of 
his records of service incluc:ing the l a test 
confidential deports for the yea r 1995 . It was 

noted·' that the perfo.Illlance of Sri Awasthi had been 
continuously on the decline since 1989 with 
reports be ing 'Average 1 o~ ... !Bela·' Average 1 except 
for the yea r 1993 when he was graded as 'Average' 
by the Reporting Officer a n d very good by the 
Reviewing Officer a nd in the subsequent 2 years, 
he was again gra ded dS 1Average 1

• It was olso 
noted that adve r se rema r Ks in his ~.ct. for the 

ye a r 19~2 ~· e re communica teo to Sri f,.wa s thi but 
we re not expunged a f ter due conside ration by the 

appropri a te authority . · 

The Lommittee e valua te d Sri Awasthi as 'Average ' a nd 
' No t fit' f or fu rther retention in service in the public 
inte r es t in teDu s of the p1·ovi5 ions of F .. ~ . 56 {J) 

(Anne xure A-3 to the a ppl ica tion). ·• 

7. They ha ve submitted tha t t he contention of the 

applicant tha t n o a ction can be taken agains t the employee 

a fter the age of !.>6 ye a r s cannot be a cc~pto d a s per F . a. 

:>S {J), th~ aptJroria te auti:o rity i s empowered t o comt)ul s ory 

retire a group ' B' Officer afte r he a t tains the age of 50 

years . Since the rule position is a wider scope , the 

c-~erson who ha s attalne d the age of 50 yea rs ca n be .retired 

from servica a na the inter&-~reta tion of the petitioner that 

under. F .~{ . o6 (J) only pe r sons of 50 years 
retired from s·e rvice i s not correct. 

__ __, ___ l 
I 
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8 . tie have heard counse l for t he flarties at l ength 

and perused t he records . ~le have al so gone through the 

ori gina l records produced by the respondents in this 

connection .. 

9. From the discussions made above , only few i ssues 

s urvive which we would like to discuss separately. The 

first point, •nhich was strongl y pl eaded during the course 

of the a rg1.1nont, was t ha t many procedural irre gula ri t i e s 

has crept in like non-a dherence of time schedule for review 

a nd non-application of mind by the Acting Committee both 

as Interna l Sc~~ening a nd rleview Committe~ and rejection 

of representation by a non-speaking order. In this connec­

tion , it may be stated t ha t ordinarily the procedures a nd 

guide-lines are r egarded as merely d irectory and not 

mandatory and since the acti on can be taken a t a ny time 

after attaining t he age of 50 yea ~·s, there i s nothing in 

t he contex t t o justify t he submission that tho provis i ons 

regarding init iating acti on s i x mon~h before the da te of 

50 years was manda tory. Our this view is fortified by the 

judgmen t of t he C. A. T. Bombay Bench in the case of N. S. 

Ba nkar Vs . Union of India & others reported in 1993(3) SLJ 

{CAT) 35. In t hat ca se the Bench was cons i dering the case 

of compulsory retirement under Article 459 of Central Civil 

Services Regulation which i s identical with Hule 56(J) . 

10 . The next important question which arises for 

consideration is whether t he Review Committee can ta ke into 

c on s i dera tion t be reports which have not been ccmmunicated. 

This qu~stion has been finally settled in case of Union of 

India Vs . l~i . E. Reddy ll990 ) 2 SCC ! 5 and it has been hel d 

t ha t it i s permissible for the Government to take .into 

cons i de r a tion un-communica ted adve r se rema r·ks a l so while 

ta king a decision to reti re a Gove rnment servant compulsori 

ll. The applicant has relied on the f ollowing ca ses to I 
' 

I u rge that the action of the respondents is arbitrary a nd 

illega l :-

' ~p- 1 
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i) Bhup Na rain Tiwari V. U-ptron India ltd. Lucknow 

2001 ESC 1427 

ii) State of Gujarat V. Umedbhai J .. t. Patel 

JT 2001 ()6) Sl,; 223 

The co se of Bhup Na rain Tiwari and Ume db ha i Pate 1 

relied on by the applicant are distinguishable on facts. 

In the present case there is the applicant ~s no caee of 

promotion, awards and appreciation letter during the re!ovan 

period. In this case, the applicant was promoted in the 

year 1988 anci the service record of the applicant had been 

taken into account after the year 1989 . Thus , his reliance 

on these cases are misconceived . 

12. The Supreme t;ourt has !aid down certain principles 

after reviewing a catena of judgments in the case of Baikun 

Nath Das a nd Another Vs. Chief Ui s trict t~iedicol Officer 

Baripada and Another 1993 SC~ (l&S) 521. Para 34 of the 

aforesaid case i s reproduced belov1 :-

IIi) An order of compul sory retirement is not a 

punishment. It implies no stigma nor any 

suggestion of misbehaviour. 

ii) The order has to be passed by the government 

on forming the opinion that it i!> in the public 

intel~st t o r etire a government servant 

compulsorily. The order is passed on the 

subjective satisfaction of the government. 
iii) Principles of natural justice have no place in 

the context of an order of compulsory retire-

ment. This does not mean that judicia 1 scrut 

is excluded altogether. While the High Court 
or this Court would not examine the rna tte r as 

an appellate court, they may interfere if they 

are sa tisfied that the order is passed (a) mala 
ficie or (b) that it is based on no evidence or 

(c) that it is crbitrary - in the sense that 

no reasona ble pe rson would fonn the requisite 

opinion on the yiven material; in short, if it · 

is found to be a perverse order. 

iv) The government (or the Review Committee, as the 

case may be) shall have to conside~· the entil-e 

record of service before taking a decision in 

the matter - of course attaching mol-e impor-

tance to record of and Performance during the 

'1>£;, . 
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later years. The record to be so cons i de.md 
would naturally include the entries in the 
confidential records/character roll s , both 
favourable and adverse. If a government 
servant is promoted to a highe r pos t notvlith­
standing the adverse remarks, such r emarks 
lose their sting, more so, if the promotion 
is based upon merit (selection) and not upon 
seniority. 

v) An order of compulso1y reti~ment is not liabl 
to be quashed by a Court merely on t he showing 
that while passing it uncommunicated adverse 
remarks wero also taken into cons idera tion. 
Tha t circumstance by itself cannot be a basis 
for interference . 

Interference i s permissible only on the gr ounds mentioned 
in (iii) above. This aspect has been discussed in paras 
30 to 32 above .'' 

' 

13. In view of the legal position stated above, w~ 

do not find any justification to interfere in the order of 

ccmpulsocy retirement dated 4.1.96. >tie have very carefully 

perused the original record which do not l eave u~ in a 

doubt that every care has been taken to process the case 

of the applicant very meticulously and rejection of his 

r epresentation aga inst t he pre-mature ~tirement has heen 

Pa s sed after due de libe r a tion of the points raised by the 

applicant. In vie\'J oi this the O.A. is liable to be 

dismissed. 

14. In the resu1 t, the O.A. is devoid of any merit 

and is accordingly d i smi ssed. 

No crde r as to costs . 

v.c. 

As thana/ 

I 


