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(Reserved)

CENTRAL ADMINISTRATIVE TRIBUNAL

_ALLAHABAD BENCH, ALLAHABAD.
Allahabad this the |FI™  day of AE/‘M-R 2001

CORAM:-Hon'ble Mr, Justice R.R.K. Trivedi, V.C.
Hon'ble Mr. S. Biswas Member= A,

Orginal Application No. 1070 of 1997
with

OEinal Application No. 766 of 1999

He. No., 18 HG (D) A.D.A, Awantika
Naini, Allahabad- 211008

--......Applicant g
Inperson |

VERS US

1. Union of India through the D.C (SSI)
Nirman Bhawan , New Delhi-= 110011

2. Shri Shambhu shingh, Jt. Dev. (Commissioner,
cvC and DA (Small Scale Industries)

Nirman Bhawan, New Delhi- 110011
eeces s RESPONdEnts

Counsel for the respondents := Km. S. Srivastava

ORDER
(By Hon'ble Mr., S. Biswas, Member= A.)

In this application No. 1070/97, f£iled under
section 19 of the Administrative Tribunal's Act. 1985,

the applicant has sought the following reliefs :=
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i) direction to the respondents to pay the salary
for the period from 01.,02.93 to 08,02.93 and
from 09.02,93 to 31.07.95 with interest.

ii) direction to the respondents to pay stagnation

ﬂalary Weeof 01,03.93 :

iii) direction to the respondents to pay promotion
increments in the grade of Rs. 3700-5000/= to be
added w.e.f November, 1994 when the juniors got the

said scale.

iv) direction for payment of full pension value
with 18% interest w.e.f 01,08,.95

v) direction to restore illegal cut in pension
with 18% interest w.e.f 01.08,95 :

vi) direction for payment of full gratuity amount
with 18% interest w.e.f 01.,08,.95

vii) direction for payment of L.T.C for the block

year 1994-1997, which was wrongly denied.

viii) direction for payment of Rs. five lacs as

damaga.

2o By another 0.A No. 766/99, under section 19 of the
Administrative Tribunal's Act, 1985, the applicant has

sought the following reliefs :-

i) to quash the impugned order dt. 16.03.99/
02,06.99 by which Presidential order, the entire
pensionary benefits including monthly provisional
pension and gratuity is withheld as a penalty.

ii) direction to respondents for payment of arrears

of full (authorised) pension and the provisional

pension with 18% interest w.e.f 01.08.95, after

taking dn to consideration of stagnation
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increment w.e.f 01,03.93 and promotional increments l

and full length of service.

i1ii) direction to respondents for payment of full !

gratuity with 18% interest |

iv) to allow damage @ Rs 100/= Per day w.eé.f
01.,03.99 and cost of 1litigation.

3. The reliefs sought in the 0.A No. 1070/97 namely¥;
reliefs (1) to (vii) are more or less similar to reliefs
(ii) to (iv) in 0.A No. 766/99. The applicant sought

the additional relief of quashing of the impugned order
dte 16,03.,99/02,06.,99 in O.A No. 766/99. Therefore, it

is just and expedient to take up both the 0.As 1070/97 '
and 766/99 together for consideration in this order.

4, The facts giving rise to the 0.A No. 1070/97 \

are brieflly as follows .

Se The applicant statedly joined as Airman (Tech. Branch)
in the Central Government Service in 1957 and after

about 5 to 6 years he was commissioned in the Army.
Statedly through a process of * Earn and Learn", the |
applicant passed Mechanical Engineering. He was, thereafter.}
selected by the U.P.S.C as an Asstt. Director Gr. I (Mech) |
against a Military Services quota post and employed with
the Small Scale Industries (SSI) Departmané under the
Ministry of Industry. Eventually he became Dy, Director
incharge of 81SI in Allahabad on 01,06.91. The things
began sour up for the applicant soon after Mr. Prabhat
Kumar joined as the then Development Commissioner ,SSI
(respondent No. %) in 1993, the applicant allegedly
started facing certain unholy politico= bureaucratic

link, casta=~ scheme and intereferance and even threats

in his day to day works.
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Ge With barely 3 years of service left before his
retirement, the applicant was transferred to Chennai
(then Madras) vide order dt. 02.02.,93. The reliving

order was admittedly delivered on 08.02.93 (AN). The

applicant applied for transfer advances on 17.02,.93.
Instead of pawing the said entitled advance allowances,
he and his family were allegedly subjected to harrassment

and robbinge.

Te The applicant first time moved this Tribunal under
O.A No. 232/93 on 13.08.93 for expediting a reply to

his representation which the applicant had dtatedly

made for sympathetic consideration by respondent No.l.

A direction was statedly given by the Tribunal sayin&ﬁhuw?
the"the applicant shall not be comp&lléd to comply with
the order of transfer.” The applicant, thereafter, appeared
inpersén before the new Developmentt Commissioner Mr S.A.T
Rizvi in the first week of April, 1995,when it was
disclosed to him that an inquiry in the matter was on

the anvil and the petitioner should co-operate. He was
asked by the respondents vide letter dt. 01,02.95 viz

dte 01.05.95 to furnish his explanation by 08.05.95.

The applicant gave his reply on 10,05.95 to 0.M

01/02/95 dt. 23,03.95 (annexure - 2) by which a disciplinary
enquiry in to the allegations of unauthorised absence of
the applicant from duty etc. was initiated under Rule 14
of CCS (CCA) Rules 1965, In this letter dt. 10.05.95 ,

the applicant statedly pointed out that the documaﬁts

said to be annexed to the memo of charges dt. 23,.,03,.95
were not actually annexed or served. In the meantime on

31,07.95 the applicant got superannuated from service,

Be After six months thereafter one Sri Lalit Krishna
was appointed as E.0 and the first sitting of the
enquiry took place at Allahabad Naini office on 21.12,95,
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According to the applicant it was reveal#d that there

was no formal charge=sheet with the enguiry memo, which

ought to have been supplied to the charged officer (C.0),

the applicant, as well as one copy should have been
received by the £.,0. This was a requirement under C.C.S

(cca) Rule 14 (3) and 14 (4).

9. In reply to applicant's letter of query, the E.O
gave him a letter dt. 11.03.96 1long thereafter statimg

inter alis that certified copies of wanted documents not

be supplied, as these could be always got authorisded by the
applicant by perusal of orginals as would be available with
the presenting officer. The applicant was further directed

to note the proceedings himself without insisting on a
copy of the proceedings from E.0. Even so, a copy was
supplied. The E.O0O. further clarified that the defence
as_sistant to the C.0 is not provided. Defence assistant v
to be found by the C.0 and on information about this
fact the department onlj: facilitates his availability.
He was also inférmed that for attending enquiry, T.A/D.A
is admissible to C.0. and he had not submitted them .

10, At this stage the applicant f£iled another 0.A.
No. 661/96 challenging the validity of the impugned
memo dt. 23,03.95. An interim order (annexurel 4) was
obtained on 18.06.9‘6;,\111{:11 further orders, it ';::iw
provided that further proceedings pursuant to 0.M
23/03/95 shedd not be held. We also £ind that the next
date is fixed on 24,.,06.96. It is,therefore, provided

that on the said date the applicant shall be furnished with

—" AL
attested copies of the four annexures referred tozﬁpara

I of O.M 23/03/95:’ It is alleged by the applicant that

this order of Tribunal was not executed , Only on 24,.,06,96

the applicant could get the attested copies but not

authenticated and without file number (annexure= 5),
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On 10,07.96 (annexure= 6) the applicant submitted a 14
pages reply to the charges covering all factual and
legal aspects. Soon thereafter on 23.12.,96, the Tribunal
decided the 0.A No. 661/96 that " appoint another officer
(as E.0.) who has no nexus with the charges, against the
applicant as an Enquiry Officer. * Further, " the cbpie;
of the annexures to the charge memo if not supplied

to him within a period of two weekS%...... In case
however, there is irrefutuble evidence with the respondents
of having furnished copies of relevant documents to the
applicant no further action in this regard need be taken."
The Tribunal also ordered that the "proceeding should be
ﬁfought to a conclusion with all reasonable expedition.”
(annexure- 7). According to the applicant the operation
of the order dt, 18.06.96 was allowed to be continued. The
order of Tribunal waéi?iermed as conjecture and surmise

and violative of Supreme Court'®s order and principls

as laid down by it.

11, Though only three months were prescribed for
electing a new E.O, the respondents nominated a fresh
E.O on 23,07.97 after 8 months. This appointment was also
challenged by the applicant in terms of provisions of
rule 14 of cCs (CCA) Rules, 1965. The applicant urged
the D.A that he should furnish him evidence that the
charge=sheets as defined in sub rule (3) and (4) were
furnished to him. |

12, The E.O., was allegedly resorting to threat, fraud,

bluff, changing venue and the like and three representations
were filed before the prescribed authority by the applicant
without any result. A referfnce was made in enquiry @
proceedings dt. 29,12.97 against him,. The applicant had

been cosistently representing for salary, full pension
without any avail and things were prejudged against him
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in his counter by respondent No. 2 in O.A 661/96. The

applicant had statedly sent a representation dt. 17.07.97

and 29.07.97 under Art,. 309 and 311 (2) of the Constitution
aqg:;:;ly.as contained in letter dt. 08.08,97, it was

only informed that the salary and pension was subjudice

to the disciplinary process initiated for alleged
unauthorised absence and the case would be decided

after consideration of the said proceedings. This

interim non-payment of salary and full pension amounted

to a prejudged penalfy on him. On 27.03.98, the dis=-
appointed applicant again made a representation before

the President of India against 111égal and unfair trial,

expérte proceedings under CCS @ CCA) 1965 (rule 14).

13. The applicant obtained a mandamus dt., 07.02.98
(annexure- 11) by £filing a W.P No. 4756/1998 before Hon'
High Court which directed the respondents " to complete
the inquiry within a period of three months from the

date a copy of this order is filed" was not complied
with, The applicant filed in compliance with the Hon'ble
High Court's order dt. 07.02.98 his submission on
27.03,98 with tthe prescribed period (annexure= 12). The
applicant alleged several illegality. ommission and
commission in the inguiry proceedings like i) statement
of changes was not furnished by the disciplinary authority
ii) Hon'ble Tribunal's order dt. 18.06.96 and 23.12.96
were not taken note of 1ii) the Inquiry Officer was an
alleged usurper, and hence his report not acceptable.

The enguiry was exparte 4iv) the E.O's report dt.
28.,12,97 (annexure- 9) was illegal. The report was
furnished overlooking his allegation that the charge=sheet
as defined in the rules was not given, So were the

requisite documents.

14, The applicant further alleged that the record of
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| ¢ proceedings at Delhi was not furnished., The applicant
. alleged that there was mo shred of evidence before the
E.O to hold the transfer in * public interest®™., There

Herle Hana w3 80 (0 u--—lM
was no authority, It is further alleged,, for P.K.

A 4 ey
chaudhuryanign the feliving order. According to the
applicant the proceedings dt. 29.12.97 were, therefore,
liable to be held as illegal. The applicant also alleged

that the respondents filed false-affidavite in 0.A
1333/96 which the applicant had filed for direction to
pay leave salary, non payment of salary , full pension
which was reduced by 35% and non payment of gratuity,
salary etc. were liable to he held éllegal and:éuitable

directiong were prayed for,

16s The O.A No. 766/99 has been filed to challenge
the vires of the order of the President dt. 02.,06,99 by
which a penalty of withholding the entire pension
including the provisional pension and gratuity was imposed
on the applicant on conclusion of the disciplinary
case which was initiated affainst him prior to his
retirement,on 23.03.95 following hi;iﬁg;uthorised absence
from duty but the report was sent for order on pension etc.
by the President due to intervening retirement of the
applicant.

<\ &
17, The applicant has also reiterated his claims *fﬂh.
full pension, salary, stagnation allowances apart from
cost. By and large the same facts and the similar
allegations have been vented in this 0.A, seeking
direction to set-aside the order of the President dt.

02.06.99 (date of issue)

18. The applicant repeated the main grounds in this
» petition as well which are @3B@®® briefly as under :=-

i) B order to €nable him to carry out the impugned
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transfer order dt. 02,02.93, a no TTA

entitlement advance was paid.

ii) various interim orders and even orders of
the Hon'ble C.A.T and Hon'ble High Court's were

not appreciated in spirit and implemented. The

applicant him self found thése orders not helpful
and legally inadequate,isyn
5

iii)The formal chahgg_s on charge sheet containing
-

the allegations and imputation.:i defined in the
} Mo
CCS (CCcA) Rules 14 were not furnished and

| Lo

auth@nicated copies of documents relied upon were

—

not provided and despitétiroceedings were continued
against court's order. The applicant himsalE:::h
mistake in giving his reply to thekchanges « On
27.03.98 he had filed several other representations

too.

iv)The second E.O engaged as per the direction of the
court®'s order was not fair. He used threats and *
coercive means to hurry up with the an exparte

process without giving him opportunity to participate
In the same context he also alleged that court's

order for expeditionsénwuiry was not carried out.

v) Court direction to complete the enquiry within

three months was not complied with even after 10

months (by 11.05,.98) éven.Hon'ble Supreme court
Ao
has pointedly laid down the ogﬁgr limit of 6 months

— i — T T

in s.S. Rathore vs. U.0.I &rs. case 1990 sc (100

vl) pending enquiry withholding of salary w.e.f
03.12,93 to 01,02.95 and pension for 23 years six

months clear service was illegal and high handed. |

vii) refiving order was issued by Sri P.K. Chaudhury, f
Director, SISI, Kanpur who was having no jurisdiction |

on Allahabad.
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viii) The transfer order dt., 02,02,93 statedly
in public interest was illegal as no public
interest was involved in affecting transfer order
of a public servant with barely 3 years left for

superannuation.

ix) The enquiry report of E.O0., did not contain the
statutory documents such as charge=sheet, 5 numbers

of proceedings and statement of defence.

x) The f£inal order of the President was issued on
02.06,99 but provisional pension was aout
we.e.f 01.03,.,99

19a- The applicant appearing personally argued the case
for an hour or half an hour every day for eleven days

( 30,10,00, 0O3121,00, 13.,11,00, 20,03.0%, 21,03,01,
22,03.01, 27,03,01, 28,03,01, 29,03.01, 03,.04,01 and
04,04,01), He has also submitted a written brief which

has been taken on record and gone through.

20, Kr, Sadhna Srivastave, learned counsel appearing
for the respondents has submitted elaborate written
counter and later on she also submitted written brief and
argued in the case at length rebutting the charges of the
applicant both on facts and law poing?

21, We have heard learned counsel for the respondents
Kr. Sadhana Srivastava and the applicant Capt. 5.C. Gulati,
appearing inperson alomgwith their detailed submissions

on facts and law points.

22, The learned counsle for the respondents contended
that the applicant right from 13.08.,93 till date has
filed several petitions before Hon'ble C.A.T or before

Hon'ble High Court contesting each and every issue which




are now being raised in the present 0.A No. 1070/97 and |
O.A. No. 766/99. The later O.A is truly fresh as in |

addition to common relief§> in this 0.A, the applicant has

further sought to get the order of the President dt.

02.06.99 qdahhed::Bther allied or unallied issues stand

judicially settled in several 0.As and W.Ps. Therefore, no
fresh arguments are required on matters already settled |
in these 0.As and W.Ps but raised again in 0O.A No. 1070/97
and O.A No« 766/99. Notwithstanding, learned counsel for
respondents gave a detailed point by point and issue by
issue refutation to the allegations and clarified in
detaile® the circumstances, which haé\:éqe respondents to
transfer the applicant to Chennai vide order dt. 02.02,.93

in public interest and subsequent issue of the charge-sheet
under CCS (CCA) Rules 1965 and Rule 14 thereunder, for

the applicant's failum to comply with the transfer order

and going on unauthorised leave, as no leave application

under the rules was submitted. E&ch and every legal and
factual objections were taken cafe of as per Tribunal's
directions or Hon'ble High Court's orders in these econlis
petitions and there upon, all these cases stopd&-finally
decided and closed. The applicant accepted them as no
appeals were filed, if he was not satisfied. The respondents |
acted on those orders and directions. The impugned order |
of the president dt. 02,06.99 was issued after thatsas.it
could be seen from the protactedl!proceedings which were
dragged to the Tribunal and High Court at every conceivable
intUbduq:tory stage for direction. The proceedings were
coﬁifﬁded, U.P.S.C was consulted and their considered
opinion were critically assessed and applied to decide
upon facts and law points before the same were forwarded
for President's order. This method was warranted to be
adopted as the applicant after issue of charge=-sheet
retired on 31.0?.9§:pefore the enquiry and adjudication

of the case could conclud®.The order is factually well
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determined and legally correct to be contested now. The
points which the applicant has all the same raised now
are by and large are settled issues and do hot warrant
any fresh consideration. The learned counsel for the
respondents further admitted that except the case of
payment of leave salary dues, which like G.P.F were not
withheld by the order of the President is liable tq:;aid o
Other than thesfpevery other dues, pension,‘gfifuity stand
withheld by this order. This being non appéaliable, no
other remedies are available to the applicant. She also
pointed out that the applicant made.unaubstangiated
allegations against the various authorities which are
unrelated and stand rejected in the final decision in the

OAs and WPs.

23. We have carefully considered the submissions of the
learned counsel for the respondents also and have
scrutinised the O0.As and W.Ps which weee filed by the
applicant in connection with his transfer to Chennai and
subsequent enguiry proceedings for ﬁis alleged unauthorised

absence from duty and other allegations.

24, In the first applica=stion filed in O0.A No. 232/93,
the applicant impugned his transfer order from Allahabad
SISI to Madras R.T.C stating that the said transfer was
malafide, punitive and not in public interest. He alleged
that certain caste cliques and political=~ bureaucratic
links were in the back-ground of all this, leadering
ultimately to his transfer. Following one Mr., Ajay Kumar
of the same office giving certain complaint, following
enquiry, the applicant was warned in Oct. 1992. In this
application the applicant traced the genegis of his
trouble in as much as he had earlier to this also filed
another 0.A No., 1291/92 agitating non=-re-imbursement of
certain amount paid by him to Military Hospital, Ranchi

under Military attendance Rules. As the amount was not
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paild and the respondents were pulled up in a contempt
petition No. 1025/92 in another O.A No. 1099/892:0ne
sri A.K. Srivastava, the Joint Development Commossioner,
New Delhi was annoyed and he was informed about his

annoyance by the P.A of the former.

25, A guide line on transfer/poatin1(1991)'waa also
filed by the applicant to shew that it:was a transferable
job and in the exigency of public interest an officer

could be transferred to any part of the country. Though

officere " who are within three years of their supqunquation
will not be transferred unless it involves promotion or
unless exigencies of public interest specifiically demand

such transfer."”

26. There was an interim order in this case on 11.02.93
which was vacated on 25.02.93. The case was finally

decided on 13,08,93, It was inter-alia held that there was
no conclusive findings on malafide or of colourable
excercise of power in making the impugned order of transfer,
The operative part of the order dt. 13.08.93 is

reproduced below :=

" In view of the above discussions and in the
circumstances of this case, I deem it fit to direct
and do hereby direct that respondent No. 2 shall
consider the representation dt. 08.02,93 of the
petitioner sympathetically and decide the same with
due application of mind having regard to the fact
whether the Joint Development Commissioner had
anything to do in making of the decision to order

of transfer of the petitioner as well as the fact

of personel difficulties as stated by the petitioner
and having ragard to the normal expectation arising
from the organisations' guide lines for transfer of
not being disturbed within last three years of his
date of superannuation. It is also directed that the
petitioner shall not be comp#lled to comply with the
order of transfer before aforesaid representation

is decided. "
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27. The applicant however, filed no appeal or S.L.P
against this order. Arguing the case before us on
04.,04.01 Km, Sadhana Srivastava, learned counsel for the
respondents informed that the applicant's pending
representation dt. 08,02.,93 was decided on 06.10.93 and
he was directed to join at Madras by 25.10.93, which
direction was never complied with by the applicant. But
the letter made no mention about the said decision in his
present 0.A under consideration.

; 3o oSl
28, Close on the heaae: of the decision?-\%the Tribunal in
232/93 on 13.08,93 /the applicant filed the second 0O.A No.
1617/93 to vindicate an allied cause of action, arising
out of the order in O.A 232/93 itself, by stating that
his representation dt. 08.02.93 pending before the

respondent No.l be disposed of on compassionate ground

in the light of transfer posting guide lines (1991) and
till then he would not be compelled to go to Madras on

transfer. i

29, As already mentioned, the representation of the
applicant dated 08.02.93 was already disposed on 06.10.93,
The second O.A No. 1617/93 filed in this connection was
finally decided by a 8 page order on 01.02.94. It was

o ol
inter-alia found in this order that the respondepfs in
their follow=-up action to the decision of Tribunal dt.
13.08,93 in 0.A No. 232/93, disposed of applicant's

pending representation. After going through the

Ii

submissions of the applicant about whether his teansfer
to Madras with less than 3 years to go was proper in the
background of the pronounced transfer policy of the
concerned Ministry of Industry, particularly the SISI

organisation or not , the 0.A was decided.
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30. It was finally held in this decision dt. 01,02.94

* that being so the guide lines regarding transfer of
the officer who has less than 3 years of service can not
override the fnterest of administartion.” The disposal of
the apppicant's repreaeﬁtation dt. 06.10.,93 was also

found to be by way of a speaking order.

31. We, therefore, f£ind that all factual and legal
points which the applicant kept raising even in his
subsequent 0.As including O.A 1070/97 and O0.A 766/99 on
his transfer to Madras in public exigency stood wverily
disposed of by the order dt. 01.02,94 in O.A No. 1617/93
and the applicant wvisibly filed no legal appeal or S.L.P

against it nor he complied with the transfer order. In .the

result, these facts, legal points or cited case laws can
not be further sub ject matter of the present 0.As for

s (1,8
recog,dideration "Xhe above case being fAnally decided .
the applicant himself concluded that the interim orders
which were granted in his favour do not survive by norm
of * dissolution"., The applicant had made this averment

in para 19 (b) of his own O.A No. 766/99.

32, The applicant filed a third application in

O.A No. 661/96 before this Tribunal more or less on
the same beaten tract, seeking qua ahin‘g;hcgarge-sheet
dt. 23/30.03,.,95 proposing a disciplinary enquiry under
CCS (cca) 1965, Rile 14 (a) on the alleged unauthorised
absence from duty. Gther monetary reliefs like salary

and pension etc, were also sought.

33, By an interim order dt. 18.06.96, the Tribunal

suspended the proceedings under memo dt. 23.03.95. The
O.A 661/96 was finally disposed of on 23,12.96 giving
direction to the respondents that thErcﬁrrge memo allegedly
not be given within two weeks. However, the Tribunal

£y
further held that if there be "irrefutable evidence"
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f of the charge memo being furnished to the applicant no
further action was necessary. The Tribunal further Cemesdsd
cantended the prayer of the applicant and gave direction

&2
to appoint another person as the E.03 The proceedings
were directed to be'completed within reasonable time'.
as |
34, We f£ind that when the pleading as'wellhhearing in
this case was going on, the applicant had filed a W.P. No. |
4756/98 before Hon'ble High Court challenging certafn:
order of Tribunal dt., 09.,12.97 and obtained an order on |
07.02.98 which is reproduced below 3w :
®» After hearing the petitioner who appeared before |
us inperson.At length and on perusal of the order |
dt. 09.12.,97, we do not find any 1llegality calling
for our interference under Art. 226 of the
Constitution. However, considering the facts that
disciplinary proceedings are initiated against the
petitioner in March, 95 it appears appropriate that
the respondents may be directed to conclude the
eénwuiry within a period of three months from the
date a copy of this order is filed. Petitioner has
undertakenthat he will extend full co-operation in
concliding the enquiry within the aforesaid period.
Sub ject to aforesaid observation, the
petition is disposed of finally."” ‘
sa(= 59\:
35. The order of Hon'ble High Court granting 3 months
time for concluding the enquiry is dt. 07.02.98, whereas
in the 0.A 661/96 which was disposed of by C.A.T on
23.12.965 fhe time was granted up to “reasonable period”.
The applicant agitated in 0.A 766/99 that the enguiry
was not completed within 3 months time as obtained by him
from Hon'ble High Court but he has made no mention regarding
I
the order of Tribunal dt., 23.12.96 in O.A 661/96% The
£ ¥ learned counsel for the respondents also pointed out that
}_) ¥
c A;QMPM the enquiry was indedad completed within 3 months though
D

the applicant did not co-operate but this stipulation of

time is not binding on the other formalities like taking
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the advice of U.P.S.C, dispatching the papers @ to
the President etc. which are time taking. Add@tional
time was taken in these formalities. In pur view the
alleged 8 months time taken for all these formalities,

including the enquiry is justified in;the-p&e&&ings-on
$
record. v 9

36, Further, it had came 1in para 4 of the order in
O.A 661/96 that the memo containing articles of charges,
statements of imputations, list of décuments and list
of witness were delivered to the applicant by memo dg.
23/30,03.95 and the applicant had acknowladged the same
by his letter dt. 12,05.95.

37 The applicant sought the order dt. 23.,12,96 in

O.,A 661/96 to be reviewed on the plea that certain
decisions of Hon'ble Supreme Court be considered and

the case be readjudicated. As that was not an error
apparent in deciding the case the said review application
“"*’r—ﬁr..wvaax pMA

was rejected. The said order was by the applicant

as inconsistent with law (Para 18 of 0.A 766/99).

38, The Tribunal further observed " admittedly the
impugned charge memo was served on the applicant much
before his retirement thus the disciplinary proceedings
initiated prior to his retirement and continuation of

such proceedings is lawful in Rule 9 (2) (a) cCs (pension)
Rules. We, therefore, see no irregularty in the proceedings

being continued after retirement®

39, By still another 0.A N0.1333/96 the applicant
inter-alia agitated for payment of dues like leave salary.
encashment on retirement till then were not disbursed

to him by the respondents. The case was finally decided

on 29,07,98. It was held that defe?hent of payment of

leave salary pending disciplinary proceedings were a




valid act. Otherwise the 0.A was dismiesed. The said order
was issued after the learned counsel had pointed out that
a sum of Rs. 31209/= was the outstanding dues against

the applicant as per the following break-ups=

Library Books Rs., 1403/=-
Stores not returned Ra, 4501/=
Unauthorised

telepone calls Rs. 4980/=-
Advance not settled Rs, 8237/=
TA 4+ LTC advance

not settled Rs. 11,225/=-
C.G.H.S Card

contribution Rs. 862/~

40, It is brought to our notice that Leave Rule 39
authorisey the respondents to both wdthhold and adjust

as under 3=

“ The authority competent to grant leave may withhold
whole or part of cash equivalent to earned leave in |
case of a Govt, servant who retires from services on
attaining the age of retirement, while under
suspension or while disciplinary or criminal
proceedings are pending against him, if in the view
of such authority there is a possibility of some
money becoming recoverable from him on conclusion

of the proceedings against him, he will_—-b&",‘bemme
eligible to the amnount so withheld after adjustment
of dues if any."

41, This also stands as a settded issue in the order
dt. 29.07.98 passed in O.A No. 1333/96. The applicant
filed no appeal. We however, notice that after conclﬁsion
of the disciplinary proceedings the respondents hﬁ?ﬁ SO

A
long slept over it whereas)it was promised thaﬁksﬂnclﬁsion

P
of the disciplinary proceedings i.e. from the date of
issue of the impugned orde¥ dt. 02,06.99 which was actully

approved on 16.03,99, the applicant would became eligible
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to get the leave salary dues and the same wouldldidbursed

to him after necessary adjustment of @Hitistanding dues by

the competent authority As per rule leave salary like
,0 o -

G.P.F are earned income, not thﬁ'gratuityquhexgratiqnefrﬂ{

Hence, the same is llable to be disbursed to him in this
case from the date-ﬁzbbecame due on 16.03.99then the
disciplinary case ended., Now that no extra financial
dues or burden has been imposed on him by the order, the
same 1s liable to be paid with 12% interest from the
said due date, For whatever reason it wai;the applicant
assiduously saved the earned leave and.never asked for
any leave for the unauthorised period of absence from
duty. He deserves the leave salary encashment facilty most.
"{\ﬂu
42, The lemghed counsel for the respondents pointed out
that the applicant retired during the Iintervening period
after the charge memo was served and enquiry under Rule
14 of cC8 (CCcA) Rules, 1965 was initiated, thereafter, only
provisional pension as admissible under the CCS (pension)
Rules was paid and accepted by the applicant. After the
order of the President dt. 02.,06.99 was received and as
ordered, full pension incldiding the provisional pension
now stands withheld w.,e.f 16.03,99,. The payment of
provisional pension was,therefore, stopped with effect
from the same date, By the same order the applicant is not
liable to receive any gratuity. Grant of salary w.e.f

09.02.93 or 01.02093 promotion, stagnation pay or L.T.C

etc.are out of question in view of the order of the President

The learned counsel for the respondentﬁ,hGWEVﬁr-

acknowl@dged the admissibilty of the claim of leave salary

encashment dues.

43, The learned coundel further clarified that initially
< ' e
the salary for #e’ same time was intended to be disburded

but the applicant did not file the income tax statement

to facilitate preparation of his income tax liability

E
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as required in the year ending excerelse,

44, The applicant asked for a T.T.A advance of Rs,
26,000/= which was much higher than he was aligiblgzafﬂ
J%;;h onlg about Rs, 15,100/=- was admissible and
;anctioned;uhen he was aakeg to receive the disbursement,

he declined.

45, The relief sought by the applicant in 0.A No.
1070/99 and 766/99, except quashing of the impugned order
dt. 02.06.,99 are partly sett}ed issues, Now that the order
dt. 02,06,99 has been passed on conclusion of the
disciplinary enquiry and the retirement benefits including
gratuity have been withheld by the President, the reliefs
are not admissible. Order of the President is not afflletrz
g;p&iﬂnb&e. The learned éounsel for the respondents also .
brought to our notice that gquestion of payment of all
other salary or ménetary reliefs except leave salary

for the period he was unauthorisedly absent from duty,
would demolish the allegation of the unauthorised absence

from duty. We basically agree with this argument.

46. We have also looked in .to a couple of basic
allegations made by the applicant alongwith the connected
materials. These are :aM 1) articles of
charges and relied upon documents were not supplied
alongwith the memo @€, 23,03.,95 ii)the enquiry was
exparte and uncidlled for iii) delay.in completing the

enquiry iv) enquiry after retirement was uncalled for.

47, The order of the President dt. 02.,06,99 has dwelt
at length on all theaejparticularlyjthe advice of the
U.P.S.C 18 self contained on all the issues. This form)
a part of the order, We have also noticed thatfhtese
iséusafrepeatedly“gﬁﬁs up in the several 0O.As. All these

were aettled step by step by issue of appropriate




directions. In the aftermonth of all these mases which
were decided finally, it is not the case of the applicant
that these directions to bridge the loopholes, even if
an%’pointed out by hiTjwere not complied with. None of
these orders qf C.A.T or High Court were appealed against
or any S.L.P filed. The respondents have acted in
accordance with these directions. The case laws have
baceme factually distinguishable against this case.

48, We, however, do not agreehig the submission that A
disciplinary process initiated before retirement can not
be pursued after retirement. This issue was already
settled by this Tribunal., The provisions in the pension
rules clearly provide that pension can be withheld
pending disciplinary process. Hence, continkty is inherent

in the rules.,

49, We have carefully considered the first allegation
even by going out side what was decided in 0.A 661/96 that
the articles of the chargeéi;elied upon documents were
not furnished. In O0.A 766/99, the applicant filed these
documents, said to have been omitted to be annexed to
charge=sheet or supplied in O0.A 661/96 alsoj:Z—e-ne,ﬁ
adigna(%haae decuments., In complaince with the ofder
in 0.A 661/96 the respondents vide their letter dt.

2.
g fa sy e
24.,06.96, \attested copies of these documentsﬁ}n all four,

J.-"
HEFB—ﬁHEESHhI&frA.GDpY of this reference was annexed by
the applicant in 0.A 1070/97. In compliance with order
dt. 18.06.96 of the Tribunal)the E.O. also provided him

with a set of these documents duly attested.

50, We are also not able to accept the plea that the

& applicant was not satisfied with the second E.O. also

after the first E.0 was changed at his prayer. Except

once out of six times on 28.,07.97, the applicant did not
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attend the proceedings though he assured that he will
co-operate. It has also-ﬁizzhon record that he did not
comply with the order of transfer after it was held as
valid order by the Tribunal in it's order dt. 01.,02,94

(0.A 1617/93) nor he submitted anytfzgﬁlication at any
stage. The absemnce from duty became decisively unauthorised
and rightly taken cognisance of under the service conduct

rules.

51. We also find that the applicant was teﬂ&ved'by the
Director of Kanpur holding charge of Allahabad on 04,02,93,
There could be no objection in this arrangement txsasfer

' PRLAN
erger.,

)
52 The applicant has intervened at every stage and
event like his transfer, questioned it's maintainability,

J~and v
the issue of charge sheets/questioned it's legality, non=
payment of salary etc. Pensions and L.T.C, promotion,
leave salary by filing application after application and
also filel writ petition which have all been decided.
stnmphiuua.fj
Directionsgiven in these behalf have been undaaletely
L Y0

complied with by the respondents by which process we are
satisfied that no illegality overtly or covertly in the
process of disciplinary action..aurvivesﬁon.which the
order dt. 02,06.99 can be legally or factually questioned
We have also gone through the well-reasoned and speaking
advice given by the U.P.S.C leaving practically no
factual or legal issue Wincovered in the order. We find
no procedural lacunae in the order. The advice is self-
contained. On a umbased and critical appreclation of the
same, the order dt. 02.06.99 was passed by the competent
authority;gﬁcept directing the respondents to pay the
applicant his leave salary encashment dues, as we already
observed in para 41 , we f£ind no merit in both O.As to

(e o000 Uy
interfere with the order dt. 02.,06.99. By another psayer

T T e T e el
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attend the proceedings though he assured that he will
co-operate. It has also-ﬁitzhon record that he did not
comply with the order of transfer after it was held as
valid order by the Tribunal in it's order dt. 01.,02.94

(0.A 1617/93) nor he submitted any T;;plication at any
stage. The absemce from duty became decisively unauthorised
and rightly taken cognisance of under the service conduct

rules.

5l We also find that the applicant was teﬂived'by the
Director of Kanpur holding charge of Allahabad on 04,02,93,
There could be no objection in this arrangement  tssasfer

i “"{
eEgdar .,

.M
52 The applicant has intervened at every stage and
event like his transfer, questioned it's maintainability,
J~and
the issue of charge sheets/questioned it's legality, non=
payment of salary etc. Pensions and L.T.C, promotion,
leave salary by filing application after application and
also filel writ petition which have all been decided.
genwp L'L-{.I:wu_&
Direction;given in these behalf have been undnn&ﬁggi?
complied with by the respondents by which process we are
satisfied that no illegality overtly or covertly in the
process of disciplinary action.,survives,on which the
order dt. 02,06.99 can be legally or factually questioned
We have also gone through the well=-reasoned and speaking
advice given by the U.P.S.C leaving practically no
factual or legal issue #incovered in the order. We find
no procedural lacunae in the order. The advice is self-
contained. On a %ﬁi&szahgﬁg;critical appreciation of the
same, the order dt., 02.06.99 was passed by the competent
authority, Except directing the respondents to pay the
applicant his leave salary encashment dues, as we already
observed in para 41 , we f£ind no merit in both 0.As to

B A
interfere with the order dt. 02.06.99. By another peayer
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The prayer for interim sg&ay of the order dt. 02,06,99 was
also rejected. The O.A No. 1070/97 and O.A No. 76699

ére dismissed on merits.

53, The order dt. 02.,06.99 is a legally proper order
though, we would like to observe that on the face of it,
there is no record to show that the concerned authorities
inecluding the U.P.S.C, who played an advisary rolg,went
in-to the question of quantum of penality. This is
decisively a case of unauthorised absence from dutye.
Excepting that the applicant did not apply for any leave
nor he complied with the order asking him to join at

the new place of posting, even after court's decision
confirming the transfer order, no culpability of any
kind was alleged against the applicant. According to the
applicant, he had put in morethan 23 years of service and
became eligible for pension. The benefigaries of pension
are not only the applicant but also the member, of Efiﬂ
family as the policy of pension stands to hé?;::mgktéﬁ
after death of the Govt., servant, it is this family
pension @ga which sustains the surviving members of the
family. In decitﬂing the case of retired charged officer,
their fate also needs to be borne in mind. It womld be

an imperative act to further consider.%ﬂﬁﬁ fqr a bland
order of denial of pensioq)is going to deprive the
members of the family of their sdcial right of
sustenance., In our view to deprive them of the incidence
of pension is harsh when no reasons for this bland
deprivation of members of the family has been discussed
or brought on record. Little distinction has been

made between a case of culpuble corruption/ criﬁinal
commission and a simple case of unauthorised absence.

The life.serving legalishy warrants that a balancing

fixcercise on the quantum of penalty to be adjudgeﬁ;be
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made, which fact is not § obvious in the order. For this
purpose only, the applicant is given the liberty to
submit a "Memorial" to the President through the

departmental ‘Head' 9 PMotwithstanding the fact that we
g,muhtl

found the order of the President as legally -stand and

“ 4l . e
factually profound, "¢ mmm\ach \¢ Wl Al .
C.mm.ﬂb-l-—»‘-i mw.? ko e o c:l.i_-v? 2 5 P..ra/‘.h L\_r\-/:\—l-\/ ) 5

54, There will be no order as to costs.

5.:‘_55“.::::, 1L

Member= A, Vice~Chairman.
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