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Original Application No. 42 of 1997 
connected with 

Original Application No.395 of 1997 
connected with 

cri 	 0 632 of  997 

,Allahabad this the 	CI L- day of 	1V.o-4i  1997 

Ho n' bl e Dr . R. K. 4a xena, Judicial Member 
B 	 n 	em er 

ceAs ALt4zseL222Z,  

1. Naresh Kunar Gupta, W/o 	ha, Gupta, .D-96, 
sbastri Nagar, District Ghaziabad., 

2. Om Prakash Singh, W/o sri Pratal) Bahadur 4ingh, 
Rio SB-162, shastri Nagar, District Ghaziabad. 

3. Anil Kunar Srivastava Sio Sri B.K, Srivastava, 
h/0 CM-68/1, ;been Dayal Nagar, District Moradabad, 

4. Ranvir •singh Yadav, Wo 4zi. Miura Singh Yadav, 
Rio s8-155, 4hastri Nagar, District Ghaziabad. 

5. 	Tara Dutta Joshi, 4/0 	shiv Dutta Joshi, Rio 
B. Block D.J.A. SFs Flats, East of Kailash, 

New Delhi, 

	

6, 	Ved Prakash Sharma, sfo sri h.s. sharma, 457-- Kamla Nehru Nagar, District Ghaziabad. 
7. iliwakar Monocha, Wo Late shri 1.R. Monocha, Rio 

sk-244, 4hastri Nagar, District Ghaziabad. 
8. Tushar Kant Banerjee, 	Sri P.N. Ba,nerjee, Rio 

1II-6-59, Nehru Nagar, District Ghaziabad. 
9. Chancier Pal Yadav, Wo xi. T.R.Yadav, hie it-20, 

Model Town, Delhi-9. 
10. Devendra Singh Dagar, Wo Sri K.s. Dagar, Rio 

447--Kat-nla Nehru Nagar, District Ghaziabad. 
11. 	Vijai Prakash 4ingh Yadav, sfo szi Ram Chandra 

Singh Yadav 	11- Bag hamb har i Ho using sbheme, 
Silly Nagar, Allahalabd. 

12. Ram Mahendra Pratap Sirigh, .s/o Sri (late) h.N.singh, 
IV° 11 B.H.s. Slily Nagar, District Allahabad. 

Applicants  
By „Advocates :Dr 	Padia, 

V em s  

1. 	The Union of India through the Secretary, Ministry 
of Finance, Government of India, New Delhi. 
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2. The Chairman, Central Board of Excise and Customs, 
North Block, New 

3. The Commissioner, Central Exiise Commissionerate, 
ahabad. 

4. Naresh Kunar a/a 41 year s 
100/83 Mahaviran Lane, All 
as Inspector(Tech) Central 
Allahahad. 

slo Sri L.Narayan, k../o 
ahabad. presently posted 

Excise, Head cauarter, 

5. Rajiv Kumar Pradhan, A/a 39 years Wo Si i M.S.Pradhan, 
R/o E/50 Kareli 4cherne, Allahabad. posted as Inspector 
(A-.11) Central Excise, Headquarter, Allahabad. 

6. Rakesh Chaturvedi, A/a 39 years Wo Sri S.C.Chaturvedi, 
Rio C-39/-4 alitshad Garden nearCTB Hospital New Delhi, 
posted as Inspector, Central Excise Div.1i Noida. 

7. sucihir Jauhari A/a 40 years Wo Sri A.P. Jauhari 
286/7 Thaparnagar Meerut, posted as Inspector(Audit), 
Central Excise Headquarter Meerut. 

8. k.C. shukla A/a 40 years Wo Sri R.P. Shukla h/o 
90—A/4 Bagharnbari Allahabad posted as Inspector (legal) 
Central Excise, Headquarter, Allahahad. 

e ;to nde nts  

	

By 	Advocates sri R. 	Mandhyan 
atoraaol.  

_gf 1.997  

1. Dhananjay Singh Wo eihri Saudagar Singh, RA 4-1\-2-43-1:1 
Gayatri Nagar, Pandeypur, Varanasi. 

2. Lajendra Kumar Singh, Wo shri Sharde Prasad Singh, 
Wo C/o Mahant  Roy,  Dowdpur, Gorakhpur. 

3. Pramod Kumar Wo Late s.N. Srivastava ii/o Vindhya-
vashni Nagar, Bank road, Gorakhpur. 

4. Vinod Kumar sin0a, Wo Sri Bishun Chandra sinpa, 
ii/o south Bella Hata, Near ,ehiv Puri New Colony, 
post Office, Gorakhpur. 

_,Acts 
It  A dv o  

rsu- 

1. Union of India through the secretary, Ministry of 
Finance, Government of India, New Delt- i. 

2. The Chairman, Central Board of Excise,&Customs, 
North Block, New Delhi, 

3. The Commissioner, Gehtral Excise Commissionerate, 
Allahab ad. 

4. 	Naresh Kumar Wa 
100/83 Mahaviran 
Inspector (Tech), 

41 years slo.Sri L. Narayan tvio 
Lane, Allahabad. presently posted 
Central Excise, Head quarter, All ahabad 

hajiv Kumar Pradhan A/a 39 years Wo 	M.S.Pradhan, 
FVo E/50, Kareli scheme, All ahabad. posted as Inspector 
(A—II) Central Excise, Headquarter, Allahabad. 
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6. 	Rakesh Chaturvedi, .A/a 39 years Wo hri S.C.ChAtur- 
vedi, Rio C-39/4, .shad Garden near CTP Hospital, 
New Delhi posted as Inspector, Central Excise,Div.IL, 
Noida. 

7, 	Whir Jaubari, A/a 40 years Wo 	 Jauhari, 
Wo 286/7 Thaparnagar Meerut posted as inspector(audit) 
Cent' al Excise, Headquarter Meer ut 

8. 	h.C. 4hukla s  A/a 40 years „i/o 	R.P. 
R/o 90—W4 Baghambaxi, Allahabad, psted as Inspector 
(Legal) Central Excise, Headquarter, .Allahabad. 

soond9 nt  s. 

411 B.D. Mandhyan 
By Advocates 	 Agrawal 

Ram Prakash 	4/o 	 ,ihukia, 	633—C, Block 
;it-1y am Nagar, 	 Kanpur 

BY A. dvgsztgri.,...444,.....,e,  

Ver.us  

1. The Union of India through the ..ecretary, Ministry 
cf Finance, Goverment of India, New Delhi. 

2. The Chairman, Central Board of Excise and Customs, 
North P1 ock, New jel hi . 

3. The Ctommissioner, Central Excise Commissionerate, 
Kanpur. 

4. The Commissioner, 
Bombay—II. 

5. r_ie Commissioner, 
Allahabade 

6. lqbal Abmad Naqvi, 4uperintendent o  Central Excise, 
.`range—Cola, ..istrict Lakhimpur Kheiri, 

7. ..al 4.r am Agx awal, ,uper int erdent (Rev iew) Central 
Excise Commissionerate, •;parvodya Nagar, Distt.Kanpur. 

8. K. 4.), 4hanna, 4pperintendent, Central Lxcise hange XI, 
(/o HVCC Fazalganj, lAstrict Kanpur. 
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9. haghubans Lai Sabi, Superintendent, Central 

Excise 'Range, Gursahaiganj, Gur sahaiganj 
District Farr ukhabad. 

10. Arvind Kumar Pandey, superintendent, Central 

Excise, Range VIiT, Nirala Nagar, .Listrict 

Kanpur, 

11. kiavindra Kumar Joshi, Superintendent, Central 

Excise, iistrict Ghaziabad. 

12. Lai Mani, Superintendent, Central Excise, 

District Allahabad. 

13. N.E. Gupta, Superintendent, Central Excise, Range I 

CA6o The Elgin Mills Co, td. No.i. Civil Lines, 
Kanpur. 

14. Anil Kunar Srivastava, Inspector, Custcrns Airport, 
Varanasi, 

15. Km.Nighat Khan Lodhi, Inspector, Central Excise-A, 

Ashok Marg, District Lucknow. 

16, 	4ri Brij Nandan saran, Inspector (Audit), Central 

Excise, District Bareilly. 
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.K. 	en 	ber 

These are three cases involving the same 

question of facts and law. They axe, therefore, taken 

up together and are being disposed of by one common 

judgement. The 0.A.No. 42/9T has been filed by 12 

persons; the 0.A.No. 395/97 has been filed by 4 app-

licants- and C.A.!o. 632/97 has been filed by one appli-

cant. All these applicants are working as Inspectors 

in Central Excise and Customs under the respondents. 

They were initially appointed on different dates and 

different commissionerates. The chart below will 

indicate the date and initial posting of them and will 

also indicate the date of transfer from the commission-

orates where they were initially appointed and trans-

ferred to the different commissionerates; 

41. 
No. 

Name of the 
ic.nt 

ate of initial 
stir;- 

Date of transfer 
Onci 4 

1.  

2.  

3.  

f,L991,7 

03.02.84 Meerut 

4ept.83 	Meerut 

19.10.53 Meerut 

Naresh Kr. Gupta 

Om Prakash Singh 

Anil 	Kr.4rivastava 

30.11.78 Pune 

12.12.78 Bombay 

15.03.79 aphillong 

4, hanvir 4ingh Yadav 12612 .78 Bombay 02.11.82 Meerut 

5.  Tara Dutta Joshi 02.05.69 ,hillong 19.10.83 Meerut 

6.  Ved Prakash shame 30. 1 1.78 Pune 28.12.80 Meerut 

7.  Diwakar Monocha 12.12.78 Bombay 17.12.82 Meerut 

8.  Tusher Kant Banerjee 16.12.78 Pune 03.12.84 Meerut 

9.  Chander Pal Yadav 10.11.78 Isadore 4ept.82 	Meerut 

10.  D. 	.:.ingh Pager 30.11.78 Pune 06.08.82 Meerut 

11.  V.P. 4ingh Yadav 02.12.78 Pune 06.03.84 Allahabad 

12.  Pratap Singh 31.03.79 Calcutta 03.09.84 Allababad 

BY Honlble 
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1.  

2 3 

97 

4 

14.08.84 Allahabac Dhananjay .41rIgh 30.03.81 4hillong 

2.  13.04.81 	0 06.08.83 a 

3.  pramod Ktiriar 01.04.81 	° 05,09.85 

4.  Vinod Kullar :iinh,1 03.05.82 Bombay 03.12.84 

/•632 of ,L927_/ 

1. Ram Prakash 4hukla 	08.12.78 Bombay 	04.11.81 Kanpur 

-11•■••••••••••low I. 	1•161.  SIMMO.0014.14 111.1010.11110•111■11.0w.apam., 

2. 	 The case of the applicants is that they were 

initially posted at differerrt places as are shown in the 

above chart and were subsequently, on their own request, 

they were transferred to the commissionerates as are 

shown against their names. It is stated that another 

commi,ssionexateis transfers could be made on the compass-

ionate grounds with the approval of Board but subject to 

certain conditions which were laid down in the circular 

dated 20.5.1980 of Central Board of Excise and Customs. 

.'.iome of the sailent conditions which were required to be 

fulfilled for getting oneself transferred from one comm-

issionerate to another, were as follows; 

1. the concerned collectorates (now commissionerates) 

should agree to the transfer; 
2. the transferee would not be entitled to court the 

servile x gnder e_xt 	 ct 	tp  

IslIlap. uppue of senior ill_ in the 	arcig( em- 
pha si se supplied). In other words, he would be treated 

as a new entrant in the collectorate to which he is 

transferred and would be placed at the bottom of the 

list of the temporary employees of the concerned 

cadre in the new charge; 

3. On tiransfer, he would not be considered for promotion/ 

confirmation in the old office; 
• • II • 
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4. if he is a pemmanent employee, he eeeuld retain 

his lien in the old charge till he is confirmed 

in the new charge; 

5. A written undertaking 164' abide by the requisite 

terms and conditions was also required to be 

obtained from the employees seeking transfers 

before the transfers were actually effected. 

3. 	All the applicants in the three cases had 

given the undertaking to accept the terms and conditions 

of the circular dated 20.5.1980 and, thus, their transfers 

had taken place to the commiesionerates of their choice. 

They had been working since then as Inspectors in the new 

commiesionerate where they were placed at the bottom in 

the seniority list. The problem arose in view of the 

letter dated 1049.96 with respect to re-etructuring of 

group 'B' and 'C' posts in Central Excise and Customs 

departments,was undertaken. According to this letter 

dated 10.9.96, 716 posts of Inspectors were upgraded 

to the level of .Superintendent in the Central Excise, 

and 429 posts of preventive Officers in the Custom 

department were upgraded to the level of Superintendent 

(Grade B) in the pay scale of Fs.2000-3500 in various 

commissioneiates. It appears that 29 posts of Inspec-

tors in Allahabad, Kanpur and Meerut Commissionerates 

were upgraded to the level of ,:euperintendents. we have 

deliberately avoided the figures of other commissionerates 

because in these cases we are concerned only with Allaha-

bad, Kahpur and Meerut Commissionerates. According to 

the scheme of re4tructuring, it was mentioned in the 

said letter dated 10.9.97 that the promotion for filling 

up the posts of -;iuperintefldeflts of Central Excise/UPC

intendent(Preventive) Customs should be made after following 

the laid down procedure by the CommiseioneratesiCettoms Houses4 



It further appws from the letter dated 23.7.96 that 

the upgradatioreposts was undertaken into two phases. 

in the first Ohase
/

wf- those inspectors who had put in 

17 years or more of service were taken into consider-

ationt) 
 and in the second phase, the caseAof the remain-

thy inspectors who were in the zone of consideration were 

to he taken up. The contention of the applicants is 

that they come in the second phase of upgradation but 

their cases are not being taken up by the respondents. 

They have averred that the procedure which is required 

to be adopted for promotion to the post of superintendent, 

is laid down in the Mules called .superintendent of Central 

Excise Recruitment ieules, 198601exein-after referred as 

Rules). k-ule 3 of the Rules prescribeS the method of 

recruitment, age limit and other qualifications. It is 

also stated that the column 12 of the Schedule attached 

to the Rules speaks of the requirement of inspector of 

Central Excise for the promotion to the post of Superin-

tendent. it is pleaded that initially there were two 

categories,of Inspectors gf Central Excise. One category 

was of ordinary grade and tee other was of senior grade. 

These two categories have been merged into one w.e.f. 

01.1.1986 and now the only requirement for promotion 

to the post of Superintendent is that a Inspector should 

have 8 years of regular service in the grade. The con-

tention of the applicants is that they have put in more 

than 8 years of service and, therefore, their names 

should have been considered for the post of Superintendent 

but the respondents are denying the promotional benefit 

to the applicants treating them to be the new entrants 

in the Commissionerates where they were transferred;and 

the entire service starting from the initial posting is 

 

pg•9/- 

 



not being taken into consideration. It i s al so contended 

that the undertaking was forciably obtained by the respo ►_ 

dents before they were transferred to the new commissionerates 

and, thus, no legality should be attached to the undertaking.. 

They have also pleaded that the dispute of seniority which 

has now been assigned to them, would separately be fought 

by them but at present they want that :their cases for pro-

motion under the scheme of upgradAtion,  should be considered 

and be appointed as uperintendentson the basis of their 

total length of service in the department. It is also 

asserted that because the respondents have denied the 

benefit to the applicants of their entire service and 

thereby promotion to the post of 4upe•intendent, they 

have approached toe this Tribunal to seek directions  to 

the respondent s to consider the question of upgradation 

of the applicants to the post of ,uperintendent on the 

basis of their total length of service in the department 

disregarding the seniority list prepared by the department. 

0.A. No. 632/97, besides the reliefs as mentioned herein. 

before, also sought the relief that the present seniority 

list dated 02.12.1996 be modified and the seniority be 

determined from the date cif initial regular appointment, 

Another relief sought is that the circular dated 20.t).80 

issued by the respondentst be set aside. 

4. 	In these two cases namely 0.A. 42/97 an,a 

O.A. 395/97 , the applications for impleadment were moved 

by the respondents no.4 to 8 which were allowed and they 

were impleaded as respondents. Thus, the counter-affidavits 

have been filed by the respondents no.4 to 8 and also on 

behalf of the official respondents. It may be pointed out 

that the official respondnts filed the counter-affidavit ec‘  

..... p9. 10.- 
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in 0.A.1\10. 395/97 through Sri 	Verma whereas the 

private respondents filed the counter—affidavit in 

0.A. 42/97. The plea taken by the respondents both

official and private, is that the applicants were 

transferred to new commissionerates on their own request)  

and after giving an undertaking for being placed at the 

bottom of the seniority list, they could not claim the 

benefit of the entire service starting from their initial 

appointment, They have further come with the averment 

that because the applicants have been placed at the bottom 

of the seniority list, they do not came within the zone 

of consideration and, theeS, their claim should be rejected. 

it may he mentioned that in these casesotay order was 

granted on 20.1.1997, 16.4.97 and 26.6.97 respectively. 

The respondente, therefore, also came with the prayer 

that the interim orders whereby the respondents were directed 

to consider the case of the applicants but were stopped 

from declaring the result , should be vacated. mince the 

pleadings were completed in the cases and they were fixed 

for final hearing, the prayer for vacation of the interim 

order was not pressed by the respondents. 

5. 	The applicants filed rejoinder and suplementary 

rejoinders, reiterating the facts which were mentioned in 

the 0.A. It was, however, pointed out that they did not 

challenge the promotions which were taken up in the first 

phase because that was limited to those Inspectors who hac.1 

completed 17 years of service on 01.8.1996. The second 

phase is taken up subsequently find thus, Inspectors who 

had been appointed on or before 01.1.1982, are being taken 

up for consideration. Because the case. of the applicants 

Was not taken up for cnsideration, the necessity for filing (a).4......_  

• • • • Pg .11/ 



	

• • 	 • • 

11" 

.1, 
the 0.A•, Jet arose. It is also averred that the scheme 

of upgradation made the seniority list based on individual 

commissionerate53redundant because a cut- off date was 

fixed for promotion. The applicants have also pleaded 

that there is difference in concept of upgradatio.n and 

promotion and, thus, what was valid for promotion, could 

not be taken into consideration for upgradaticn. 

`fie have heard 	 Padia, arl A.K. Leave 

counsel for the applicants, 	B.D. Mandhyan, counsel 

for the official respondents and -ari udhir Agrawal, counsel 

for the private respondents. We have also gone through the 

the record and the case law filed by the rival parties 

in their support. 

7. 	
40 far as the datesand places of initial posting 

of the applicants and thereafter their transfers to different 

commissloneeatea are concerned, there is no dispute between 

the parties. It is also not in dispute that the applicants 

had tendered undertakings for being placed at the bottom 

of the concerned commissionerate where they were transferred 

and accordingly they were transferred and were placed at 

the bottom of the seniority list. This position which 

continued from the year 1980 and onwards till date, was 

never challenged or disputed. In a way, the applicants 

had accepted the seniority which was assigned to them 

on their transfer to the new cornmissionerates. The 

applicants of G.A.N. 42/97 and U.A. 395/97 are still 

coming with the averments that they are not challenging 

t 	seniority at present and would be filing a separate 

overita4 application seeking the quashment thereof. Thus, 

there is no dispute so far as the facts of the cases 

	

are concerned. 	PY • IV- 

• 
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8. 	The main question of dispute arises whether 

the applicants should be permitted to be considered for pro-

motion to the post of .superintendent after taking the entire 

service reodered by them in the department into consideration. 

As is clear from the averments of the two sides, the applicants 

are making prayer for computing entire service starting 

from the initial appointment for consideration whereas 

the respondents have come with the plea that the seniority 

given to the applicants on their transfer to the new COMM.- 

issionerate, cannot be ignored.1e have already mentioned 

while describing the facts, various conditions which were 

required to be fulfiled before an Inspector could seek 

transfer to another commissionerate even on compassionate 

ground. One of the conditionfin the said circular dated 

20.5.80 was that, that on transfer tc the new commissionerate, 

he would be placed at the bottom of the seniority list. It 

is also mentioned that such a transferred Inspector would 

not be bntitled to claim promotion in the icommissionerate 

from where he was transferred. The learned counsel for 

the applicants are-challenging now the said circular dated 

20.5.1980 on the ground that such conditions could not be 

imposed;and the applicants could not be denied the promotion 

on the forcetablje underticisig obtained from them. 4‘e did not 

find any material which may indicate that the forcliable_ 

undertaking was obtained from the applicants. Thus, the 

argument/ cannot be accepted. 

9. 	It may be pointed out that this circular is 

not under challenge in C.A.s no. 42/97 and 395/97. un-

doubtedlyl it was challenged in C.A. 632/97. The applicants 

of the earlier two C.A.s no. 42/97 and 395/97 had moved 

misc.appli cation for amendment of the 0.A.s to seek the 

quashrnent of the said ci cular dated 20.5.1980 but, 

• • 	y p 13/- 
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subsequently the same wee e not pressed on the ground 

that such a relief was sought in the third G.A. which 

is being heard together. Anyway, the question arises 

whether the plea of quaehment of circular dated 20.5.80 

is entertainable, and if so,whether the said circular 

can be quashed. The learned counsel for the applicants 

only pointed out that the conditions which were imposed 

in the said circular, go counter to the requirement for 

promotion which has been laid down under the rules. The 

reliance has been placed on the decision dated 26.8.1997 

of the principal Bench given in 	it.1`J. 	 Joshi 

ezLia,_n_cts. 	s. nion  of India and ethers., In this case, it 

was held that the right for consideration of the petitioners 

who had become eligible to be considered under the statutory 

rules, could nct be taken away by enforcing and administ-

rative instructions. The Bench, therefore, declined to 

enforce the said circular. Anyway, it was nowhere mentioned 

that the circular was ultra—virus. 	a point had 

ofcour se arisen in the case ofEgALala,utr.ale, railas La. 

o lndi n the s 	87 4 	saw, in which 

the Full Bench of the Tribunal while deciding such condition, 

came to the conclusion that under the irules, regular 

service in the grade of Lower Llivision Clerk rendered 

in another unit, wbiftld count for reckoning the qualifying 

service for purpose of promotion to the ca&e of LI.J.;.(4-  

in the new unit to which an L.D.C. was transferred even 

on compassionate grounds. It was al so observed that iny 

general principle of administration,coad not override 

the specific rules governing the promotions to the cadre 

of U.D.Cs. Even  in this casel Full Bench though disagreed 

with the conditions laid down in the circular, did not 

hold such circular as unconstitutional. The similar 

situation had arisen in the case of :.iret.:4.enu Mullick 

14/— 
' • • • Pg • 
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which the petitioner — .emt. Renu Mullick was Upper Division 

Clerk in the Central Excise and Customs, New Delhi. She 

was transferred on her own request to Allahabad and 

faced the same situation. The respondents in the said 

case took the same plea that the seniority of Stnt.henu 

Mullick was lowered because of the executive instructions 

dated May 20th, 14)60. This aspect was considered by their 

Lordships of -.Supreme Court and it was observed that in 

accordance with the said executive instructions, the 

appellan“srit. henu Mullick) would come up for consider-

ation for promotion as per her turn in the seniority list 

in the transferee unit. It goes to show that their Lord-

ships had considered the conditions laid down in the said 

circular dated 20.5.80 and did not find them unconstitu-

tional otherwise an observation to that effect would have 

been made. Thus, we are of the view that the challenge 

of circular dated 20.5.1980 even if allowed, cannot be 

held unconstitutional . 

10. 	 1\be, we come to the main controversy whether 

the applicants should be allowed to be considered for 

promotion to the post of Superintendent by taking the 

entire service rendered by them under the department 

or their service only of the new coMmissionerate should 

be taken into consideration. The learned counsel for the 

ej*licants have relied on the decision of the principal 

Bench in U.A. 651 of 1997 decided on 26.8.97 in the case 

of Sri I.C. Joshi and Others Vs. Union of India and Otbers, 

Besides, the reliance, has also been placed on the decision 

given by their Lordships in amt. henu Mullick V5. Union 

of India and Uthers‘supra). Interestingly,the respondents 

have al soplaced relian e on the decision of Suit. henu Mullick 
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Vs •. U'lion of India and Others. Besides, it has been 

contended that the ratio ·of the decision of ~t. Renu 

Mullick has not been properly appreciated by the PI' inc­ 

ipal Bench in the case of Sri l.C. Joshi ~s. Union of 

India and Ott"Ers{supra). Thus , we find that these are 

the two decisions which should he analysed and found 

out if the applicants get_ any benefit out of them. It 

may not be out of place to mention that Jaipur Bench 

had al so considered this Ls sue in':iz.i• Joshi Vso Union 

9f Ingia and Others· ,1St,2,6) J2 A0 r,c. 11• while, deciding 

the 0.4. on 11.7.1995. The Jaipur Bench had taken the 

view that the entire service period offbe Inspector,if 

he was transferred to new comrad s sf oner et,e , cannot be 

taken into consideration. The case of K:A. Balasubra­ 

rnanian v s , U-1ion of India and Others(supra) was cited 

before the said Bench and, thus, we al so went through 

the said decision of Full Bench though it was not cited 

by any of the parties. The question before the Full Bench 

was whether the services rendered in past by the Lower­ 

Division Cl erk can~-et be taken into con s.i.der ation after 

he was transferred to a different place. The similar 

conditions that on transfer from one place to another, 

the L.D.C. would be placed at the bottom of t.he seniority 
. 'l 

of the new place1was obtainable in thn.i" ca se , The full 

Bench, however, came to the.conclusion that promotion is 

governed by a particular rule of Service Rules and, thus, 

the executive instructions whereby the period was curtailed, 

could not be allowed to supersede tbe rule. Thus, a very 

specific and clear view was taken by the full Bench in the 

said ca se , The questiona however, arises whether th; law 

laid down by the Full Bench is upheld or supersede::iby the 

decision of the Ho nt hl e 5upreme Court in the case of· 

~t. henu Mullick. weive already briefly stated the 

••••• pg. 
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facts of the case of :amt. Renu Mullick but at the cost 

of repeatitiondwe would like to refer those facts again 

to find out the answer which has been posed above. 

4m t. henu Mullick was appointed as L.D.0 on 17.12.1974 

in the Directorate of .statistics and Intelligence., Central 

Excise and Customs , New Delhi. 	was promoted to the 

post of U.L.1.C. on 10.5. 1 981 and was transferred to the 

Allababad on 30.7.1987 where she joined as U.D.C. on 

04.8.1987. Because of the executive instructions dated 

20.5.1980(which is also made applicable in the preset 

case before us), she was placed at the bottom of the 

seniority and she had also given a written undertaking 

to abide by the requisite terms and conditions. ,;rat. 

Renu Mullick did not make any grievance about the fixation 

of her seniority in the new charge at Allahahad. In the 

year 1991, 	Renu Mullick alongwith several other 

was considered for promotion to the post of 

Inspector by the Departmental Promotion Committee in 

accordance with the mules called the Central Excise 

and Land Customs .Department Group 'C' Posts hecruitment 

Rules, 1979. Rule 4 of thofwerules provided about the 

promotion byezelection from U.D.C. with 5 years service 

or U.D.C. with 13 years of total service as U.D.G. and 

L,D.C. taken toglther subject to the condition that they 

should have put in a minimun of two years of service in 

the grade of U.D.C. 	henu Muni ck was promoted as 

Inspector on 11.1 1.1989 and contlrued in that capacity 

till 20.2.1992 when dditicnal Collector (P & V) Central 

Excise and Customs,- Allahahad, passed an order reverting 

the appellant from the post of Inspector. The plea taken 

by the department before the Tribunal, was that on transfer 

from elhi to Allahahad, the services rendered by .iant.henu 

mullick wa4re-wiped off for all purposes including for 

...pg.17/— 



what emerges from these observations is that the eligibility 

gi 
should be determined taking into consideration once 
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determining her eligibility under the rules for the 

promotion to the post of Inetpector. It was in context 

of these facts that their Lordships considered the 

legality of the circular dated 20.5.1980 and al so the  

eligibility and zone of consideration of eint. Menu  Mullick 

with respect to the aforesaid rules...te have already 

observed that the circular dated May 20th, 1980 was 

neither held illegal nor unconstitutional. The clear 

observation of their Lordships was that the transferee 

was to be treated as a new entrant in the Ccllectorate 

to whichke was transferred for the purposes igf the 
Lo-eas,),-/e "- 

seniority.     It was clarified by thq:erselate that the 
would 

appellant(mt. iienu Mullick)Lcome up for consideration 

for promotion as per her turn in the seniority list 

in the transferee unit and only if she had put in 2 

years service in the category of U.D.C. These obser-

vations made it ample clear that not only that the 

legality of circular dated 20.5.80 was maintained but 

its effect of placing the transferee at the bottom list 

was also upheld. The consideration of the name of 

iienu Mullick was allowed by their Lordships on 

her turn in the transferee unit only. The condition 

of eligibility as is pointed out earlier through pule 4 

was that one must have put in 2 years of service in the 

category of U.L.C. Tne observation of their Lordships 
is 

*hut when she, so considered,her past service in the pre- 

vious coilectorate could not be ignored for the purposes 

of determining her eligibility as per itule 4 aforesaid., 

is of great importance. The eligibility to a transferee 

was to be reckoned only when one had completed 

requisite period of service at the transferee unit. Aka 
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in the transferred unit and for that purpose( in tra-

nsferred commissionerate in this case. No doubt, the 

promotion rules to the post of 4uperinterldent,Central 

Excise required 8 years regular services in the grade 

but it should be taken into consideation in the light 

of one posting at the transferee commissionerate. 

4ri B.D. Mandhyan and Sri 	Agrawil, counsel for 

the respondents. 6:pe vehemently argued that the completion 

of f years regular service in the grade in the department 

alone would not be sufficient for granting prethotion to 

tbe applicants to the post of ..iuperintendent. According 

to their argunentg, the applicants are required to fulfil 

the eligibility as well as the criterion of zone of con-

sidelation. Acocrdinc.,-,  to-hit', the applicants may be eligible 

because of their having completed 8 years of service but 

they do not come in the zone of consideration because they 

were placed at the bottom seniority in the transferee conm- 

issionerate. By analysing the facts of 	Ftenu Mull ick 

and considering the ratio:. laid 'dpiim by their Lordships 

of..iupreme Court, we find Chat the submission made by the 

learned counsel for the respondents is weighty and sub-

stantial. The result is that the decision rendered by 

the Principal Bench in O.A. 651/91 eoes counter to the 

law laid down in ,SInt. hems Mullick's case. 

11. 	 As is pointed out earlier, the first decision 

was bf Jaipur Bench in the case of V.P. Joshiand Others 

Vs Union of India and Others and if the Principal Bench 

disagreed with the same, the same should have been referred 

to a Larger Bench. Assining that the same point is raised 

with respect to our findings, we categorically state that 

we are following the first decision of the Tribunal given 

by the Jaipur Bench. Not only this, the 



of the facts and ratio of the decision in 	Renu 

Mullick's also goes in favour of out conclusion. Thus, 

we are in respectful disagreement with the decision of 

principal Bench. 	iiarly the law laid down by the Full 

Bench in 'K.A. 9alasubramanian(supraj stands superseded 

by this decision of the Hon'ble ...upreme Court. 

12. 	 In view of the discussion made above and 

the legal position as is pointed out hereinbefore, We 

come to the conclusion that the applicants cannot be 

considered for promotion to the post of superintendent 

unless they not only qualify 8 yeas of service but also 

come within the zone of consideration in their respective 

new oornmissionerates. Thus, we conclude that the present 

0.A.s are devoid of merits and are dismissed. No order 

as to costs. 

J. 	 The stay orders pas..ed in the three cases, 

stand vacated. 

Member ( j ) 


