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Bl acksmith.

4, Chandrika Prasad son of Roshan Lal,
Carpenter,

5. Rom Naresh, son of Sri Ram Khel awan,

llason,.
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Enginecer (Constructicn) Allahabad Division, Northern
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HCH' BLE 1 1iS. LEERA CHULDBER,LEMBERST

Oule Moed15/97 an' 416/97 both these

CeAss are corzcen in nature, thorefore, they are being




disposed of by a common judgment. For the sake of

made
coneenience it is/clear that there are four applicants
in 0.A. No.415/97 while five applicants in O.A. No.416/97.

|

2, In O.A. No.415/97 arplicants were initially
endaged in Group 'C' as Anin/Skilled Mistry vhile the
applicant' ¢ of 0.A. Ho.416/97 were initially engaied
in Group 'D' in Construction Organisation. The applicants
of O.A. No.416/97 wiere subsequently promoted as Group
'C' and accoxrding to the counsel for the zgpplicaont all
the applicents hawe passed trade test before being
appointed in Group 'C'. The claim made by all the
applicants in both the 0.A.'s is that they should be
screcned and reqularised for Group 'C' posts only and (' D
they should not he reverted fxom Group 'C' post to
Group 'D' post, thereiorc, appropriate directions m:;}'
be issued to the respondents to this effect. During
the pendency of the C.A.'s resrondents have already

screened and reqularised the applicants in Group 'D!

post and allotted ther lien in the Allahabad and
Lucknow divisions respectively which is evident from
the chert placed on recoxrd by the respondents. one
thing igc cormron,that all the aprlicants are reqularised

WeCefe 07.08.4997 citcept Anil Kumar Srivastava who has

becn reqularised irom 12/15.12.19597 and after regularisation

in Group 'D' post,all the aprlicants have been allowed

ih Canstyuehan Okganisahon.
to work against Group 'C' postsf It is submitited by

b
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the applicant's counsel that since these applicants

have becn initially engaged on Group 'C' post, therefore,

they could not have beén regularised in Gioup 'D' posts.
For this purpose he has relied on the judgment given

by this court in the case of Vijay Prakash and others
Versus U.0.I. and Others decided on 21.08.1992 in

C.A. No.5%%5/89 (pme 22). This judgment was further
upheld by %he Hon'ble Supreme “ourt on 25.10.1996 as
Special Leave petition filed by the Union of india wias

disvissed (Pate 25). 1t is iurther sulmitted by the

ccunsel for the arplicant that applicant no.2 Shrl Kesho
Kumar in C.A. No. 415/97 wias even transferred to Punjab
in CGroup 'C' as Driver whercas a Group 'D' person cannot
ke transierred as a Group 'C' employee, therefore, it

clearly shows that he was werking 2g2inst a substantive

rost. Counsel for thc applicant further relied on

JT 1297(2)S.C. 10% in thc case of U.F. State lincral
Developrment Corporation Ltd. and Anxr Versus Vijay Kumar
Upadhyay znd Anr. to hutres his argument that if one

set of enployces hrve been given regul arisation the

others arc also entitlcd to same benefit. He further
relied on Raj Fal Verzsus State of Haoryana and Ors. repoxrted
in 1926(1)LDESH 477 (S.C.) the case vherein it was held
that persons similorly situated taken into sexrvice and
their sexvices reaularised except the appellant B

Hon' ble¢ Supreme Court directed the reqularlsation oi
sorvice with all consegquential benefits except backwages.

He, therefore, sulmitied thot since Vijay Prakash also
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pelnngs to this Allahabad division and his services

were regularised in Group 'C' therefore, applicants

6f 0.A. No.415/97 are also entitled to be regularised
in Group 'C' post only. He has also relied on Railway
Board's letter dated 30.04.1997 wherein Casual labour

in Group 'C' xaoolet o are presently entitled for

_ absorption as skilled artisans against 24% of the

" therefore, counsel prayed that applicants
promotion qu?:ta/may bep co’ﬁtgnued tcp%rz considered for

absorption as such,

Se Counsel for the respondents on the other
hand submitted that applicants of O.A. No.416/97 were

initially engaged in Group 'D' post and at the time

when they were promoted in Group ‘Cu it was made clear
that thesc promotions are purely on ad-=hoc basis
confined to the Construction organisation only and will
not confer any ridht on the persons to claim promotion/
seniority over their seniors in future (Annexure CA-II).
He has thus submitted that they were rightly scrcened

on 07.08.1927 and rcgularised in Group 'D' by putting
their lien in Allahabad Division. They are however,
viorking still in the construction organisation agalnst

Group 'C' posts. As pae applicants of C.A. No.415/97

are concerned, it is submitted by the respondent's

counsel that as per the rulea)all the Casual Labours

s

kkex have to be reqularised only in Group 'D' and
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£heir lien has to be maintained in the division where
their seniority is maintained. However, since working

in the construction organisation 1s still available,

therefore, even of ter reqularising the applicant! they
: m G vaup “.])'
are still beling allowed to work in ccnstructienlprga—

“nisatlon where they are getting the came pay which they

were getting earlier, therefore, erplicants can have

no arievance. Counsel for the respondents further
submilted that ng)tlon' ble Supreme Court has declded
the matter finally Iin the case of Inder Pal Yadav and
Others Vs Union of India and Others in writ petition

llo.548/00. Counsel for thec respondents also relied ( I)
*-‘.

on the Full Bench iudgment given by the Tribunal in
Ram

Aslam Khan' s case as well asfLubhaya Vs Union of

India and Others. They have 2lso relied on the

judgment dated 20.04.2004 given in C¢A. MNo.1530/99

alongwith number of other 0O.A.! s,

4 We have heard loth the counsel and perused

the pleadinas as wiell.

5. In ALR 1967 SC 864 it was held by n
Hon! ble Supreno Court in the case of State of Assﬂn

Vs IKank “handra that Casual Labour is not a holder of

e
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Civil post gty therefore, no llen is created to any
post against engagement of a casual labour for any

work undertaken by him unless he is screcned and absorbed
by an appointment in Group 'D' post under the rules
contained in Indian Railway Establishment Manual Vol-II,

1t was further held by Full Bench of Tribungl in the
case of Ram Lubhpya Vs Unlon of thdia and Ors. reported
in 2001 (1) ATJ 40 that Rallway serwants hold lien in

their parent cadre under o diwision of the Railways and

on beinu deputed to constructions organisation, and

been

L]
there having/promoted on a higher post on sd-hoc basis if
4hey continucdto function on that rost on ad-ioc basis cven

W+ them
for a2 very long tir.r,b-:auld not entitlc £t0 rcagul arl-
sation on that rosh, X Mkzx gxxsoR RS #xL IKx.

They s2rc entitled to reqularisation in théir turn, in

the parent division/ ofiice strictly in accordance with

Similavly,
the rules oo instructions on the subject. Ln the Fgll
Bonch given in the cose of All:.. rsnan reported in 2001(2)

ATI 1 the question posed was " ‘hether the person

dircctly ecngrged on agroup 'C' post (Fromotional Post)

ae Casual basi: (nd subsequently, acquired temporary

status, would be entitled to be romlarised on Group

'C' post directly or wvihetiner such person reyuires to
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be regularised in the feeding cadre in group 'D' post

by providing pay protection of Group 'C' post." It
was held as unders ' H

"A person directly engaged on group 'C' post
(Promutional_Pnst on cnasual basls and has been
subseqently drented temporary status would not
be entitled to be regularised on Group 'C' post
directly but would be liable to be regularised
in the feeder cadre in Group 'D' post only.

His pay which he drew in the Group 'C' post,

will however, be liable to be protected."

6. Not only thisy, thereafter Indrapal Yadav

¥a, YRR, X &xzx. once ogain filed vwrit petition in the
Hon'ble Supreme Court wherein the exact issue was raised

before Hon' ble Supreme “ourt was,whetierthe persons who

had been vorking in Group 'C' post, an belng declared ‘)D

be
surplus coold fsent back to open line cadre in Group 'D! post,

wheh —' they wierc cnioying much hicher scale of pay,
Riter discusding everything Hon!ble Supreme Cpurt held

as underi-—

"From the documents on record, it is clcar that
the petitioners have been recgularised and continue
to hold the substentice posts of Khalasi in
roup 'DY cateadory in the open line division of
he respondents. Thelr provisionsl lotal
yxoimotion in the projects cennot ke taken as
anin{; vested in them o xright xight either to
continue in the project or to resist revexrsion
back to the cadrc, or to enicy a hicher premotion
merely on the basls of l%felly pro{iijungi ﬁrife_
i anted to them in the project in whic ey
]E%%?Jni‘:?fn éﬁ-?lﬁ)’cd at » particular point of time.
llo rules have been pointed cut to us to justify
thiie elain on the pert of the petiticncrs.Besides
if thlis stin&oi the pectiticoner were tc be accepted
it would operste Inmnuk incclitable as far a2c the
crequler esployeecs in the open line depesrtwment sxe
concerned. Further moreythe order of provisional
promotion expressly made it clear thet the
petitioneig - were in fact provisionally appointed.
Therctore, the writ petitioners cannot séek to
make such provisional appointment permanent by ;
filing & writ petition to restrain the respondents
from reverting/bock to thelr appointed codre.
them

. — L S B
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However, while the petitioncrs cannot be granted

the relief as praypd for in the writ petition,
namecly that the should not be reverted to a
jower post ot that they should be traated as

having been promoted by reason of their promption
in the projects, nevertheless we vish to protect

the petitioners against some of tic .nomalies
which may arisc, ii the petiticners are directed
to join thelr parent cadre cor other projects, in

futures It conmnot be lost cight 4af that the
petitioners nave passed trade tests o achieve the
pr ¢ T2o..al level in a paxticular project.
Thereiore, 1f the petitioners a2re posted back

to tho o ) 3C tL*,thc} cl:al) ke entitled tn

tlic same pay as thelr contemporesries unlesz the
posts held by such cout jpca.xy crrlo?cca at the

-
tinme of such re—posting of the petitioners is
bosced on selcction,

Additio. 'ly, whilc 1t ic open t2 the Eallway
agrninistration to utilise the sexrvices of the
Peti tioneras i Loe o1 inc, they nust, for the
purroscs of determining eificiéncy and fitiment
talle into acecount the br-=dr te.ts widich may have
been pascéd by the petiticners as well as the
lenatl of cexvilce _""Cnth.l'f ¢ by the peititionersX in
the several proiccts subscgnent to their reqular
ar rointrent,

licxe & Yrade iest i. provided under <he relevant
rulees for the purpoae of rrenotien do Group 'C*
we moke it cloar thet it vill not be necessaxy for

the petitionets to toke the trade tests over-—
=anin, i: ithey heod 2lacany taken any cornparoble
tcst vhile they werce en duty in the projects.
T+ s ,,,.Hh:d by the lorrned counsel appearing.
en Behaodf of the Nadlluny Suthoyl tles that during
the pendency of the wydit petlitions that several
ei the petitioners hed 2 ll1cg for prepotion in
the open line fror Group tc Group 'C' hut
r¢ successful, 1t is not nccthﬂﬁr&

e
as 3 %hat hare was a requirement of passi
to ao into thic guest ‘F qfnn vie r‘-ﬁc?wgn E[_

quplifing trode test held for the purposes oX

prono tion {xyom Group 'H 15 Croup 'C' post held
in the pxroicct.

Howviever, we mpke it clear that 'so far az furxrther
prerotions are concerned that iz from Group 'C!

to Group ' the observaticons of this court will
not serve to ar-nt any benefit to the petitioners.
It 1r open t» the respondent authorities to procecd
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in the matter of further promotion in accordance

Nig with the rules. We accordingly dispose of these

writ petitions and special leave petitions with
fﬁa a?nreaaid-ubserVatiuns.“

»

Judgment the matter
In vieu of the‘'above [ is no longer res-integra.

T In the instant case, it is an admitted fact by

both the parties that all the applicanta in both the

. C.Ad' s rad alrecady pas:ced the trade test for Group 'C

.

Hpnst, therefore, applicants would be entitled to same
relief which has been granted by the Hen' ble Supreme

Court in the case of Indrapal Yadav, Since 211 the
applicants had admittedly passed the traode test, therefore,
if petitioners are ditected t:?rns’tcd back to the same

project they shall be entitled to the same pey as theirx

2 L ] ) 3 j"
ccntemporeries Unless the posts held by Xxx such -
contcmporary cnplovecs at the tire of such re—posting

of the petitioners 1s based on seclection.

8. It vould be open to the Railway Administration

tc utilise the services of the petiticner in the open
to Group 'C' they shall

line. But for the purposc of promstion/ take into

account the trade test which may have been passed by the

petitimmr}a:* viell 25, the long period of service rendercd
by the petitioners in the several projects subsequent

to their regular arpointment, If trode test for

4is concarne not
the purposc of promotion th Group 'C'/ it will/be necessary

for the petitioner to take the trade test over agdin if

they had 2lready taken a comparable test while they wore

—t
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Construction Organisatiaon,

1n;[' . It 1s howevery, clarified that as far as
further promotions are concerned i.e. from Gmuﬁ ar

to Group 'B' no benefit will be given to the petitioners,
as further promotions shall be made in accordance with
the rules. It is further made clear that their provisional
local promotion in the projccts cannot be taken as having
vaifed in them a right either to continue in the project
or to resist reversion back to the cadre, ot to enjoy a
higher promotion merely on the basis of locally
provisional promotion granted tc them in the groject

in which they had been ennloyed at a particular peint

of time.

9. Since the matter iz already concluded by the latest
Judgment of

/Hon' ble Supremne Govxt, there is no necd to refer to the

earliecr judaments relicd upon by the counccr for the

applicani passed by either this Tribunal or Bon'ble

Supreme Court.

10. Viith the above directions both these Cild's
arc disposed offwith no nxdcr as to costs.
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