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District JhansSiim/m = = = o === oie = = = Applicant
|
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3, The Chief Engineer, Central Command,

U.P. Lucknow,

4, The Garrison Enginer, Jhansi.

! Maj, General T, M, Jhon,
Chief Encineer,

Central Command, Lucknow,

6, Maj. R. K. Singh,
Garrison Engineer

i§§ JhaMSiem = = = = = = = = = = = = = = .- = = Respondents

C/R Km Sadhna Srivastava
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Qrder

By Hon'ble Mr, T, L, Verma JM

The applicant, in this applicetion under
section 19 of the Administrative Tribunals Act, 1985
seeks quashing of the order dated 6,1,1997 transferring

him from Jhansi to Allahabady

24 The facts of the case in brief are thet the
applicant, at the relevant time was nosted as Upper
Division Clerk in the office of the Garrison Engineer,
Jhansi division, He has, it is stasted, completec only
two and half years in that office when he was served
with letter ca.ed 14,12,1996 esking him to keep himself !
in readiness ‘or his posting to hard tenure stetion
uncer ‘he authority oi the Heacquarters, Chief Engineer
Central Command, Lucknow, Thereafter hews served

with letter dated 6,1,1997 posting him in the office

of the Chief Engineer (A/F) Allehabad in the same
capacity (annexure 1). The a-plicant contends_thct he,
in his capacity ¢S gecretary of the U, P, M. g
Workers Union, Jhansi branch, had mece several complé-
ints against the r espondent no.6 Major R. K. Singh &
other authorities, touching their integrify. It ‘has
also been allegec that the applicant had organised
agitation ageinst the responcents for the failure of tk
adninistration to meke payment of salary to the staff
for the month of Aucust, 1996 on cue cate, Apart from
that at the instance of the applicant, seyeral news
jtems were pulblished in different News péapers exp0sing
the illecal anc irregular acts of the acministezgtion
in {enéral and the responcent no.6 in parficuldr. It

ijs alleged that the 5 foresaid-action of,the applicent

had annoyed the espondentg no.o who manevoured the




transfer of the pplicant from Jhansi to mllahabad,

The further cese of thesplicent is thet he being the

Secretary of M. E, S, Workers Association, wWas protected
from transfer from 29,10,1996 for a period of one year,
The impugned transfer, jt is alleged, is malafide as +

well as acainst the statutory rules,

3. The respondents have contested the claim of

the applicant. In the ounter affidavit filed on behalf
of the responcents, it hss been statec that the appli-
cant héd remained posted at Jhansi in different capacity
for o er 17 years and thet he has been raonsferred :rom
Jhansi to Alléhebad in administretive interest. The
further cese of the responcents is thet the respondents,
against whom melafide has been all ged, have not been
impleaced by name, Therefore, ¢ground of melafide cannot
be taken into account, It hes also been contended that
protection from transfer has been e xtended to @ workmeén

who is an office beerer of U,P.M.ES. Workers Union

snd whose name for such protection is semt by the
Secretary in letter a ddreseed to the ompet ent authority
But the protection, it was argued, coes not extend to
office bearer of the branch of the Union. Hence the
applicet is not entitled to protection { rom tranafer

Not  only thet:, It 3is siotéﬁu the protection according
+o the instructions issued in thet behalf is cdmissible

only once whereas the cpplicant has been enjoying the

same since 1990~
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4, We have heard the lesrned counsel for

both the parties and perused the ecords carefully.

5 The law - regarding transfer has been
settled: = by the Apex court in a catena of decisions.
One such decision is that of smt. Shilpi Ghosh and
others V/s State of Bihar AIR (1991) SC 522. In this
cese the Hon'ble Supreme court has held thet a govern-
ment servant has no vested right to remain posted at
one place and is liable to be transferred from one
nlace to another. It has been further held thet even
if the transfer is in violation os the Executive
instructions ofporder, the court/Tribunal ordinarily
should not interefere with the transfer order. T he
court/Tribunal, however,itghe to the aid of 2 trans-
ferred employee if it is showh that the transfer is
tainted with melice or that the same is against
statutory rles. One of the ground on which the
impugned order has been acsailed is malice on the
part of respondents no. fuame 6. The applicant has
filed copies of representations maede by him in his
capacity as the Recretary of Workers Union asgainst
the aifhoritaes BIRddFSEEEXEEHI PUBXIRISEIIF5E, Mo
has also annexed the paper clipnings in which the
gllegation of the alleged irregularity committed

by certain O £ficers have been reported. Respondents
emedlE who are alleged to be nursing grudge agaeinst
the mplicant for his activities as the Sapcretary of
‘Jhansi branch of M,E,S.Workers Union have not been
made parties by name. Therefore, they have no occasior

to rebut the sbove allegation by filing counter
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affidavit. The impugned transfer order has been

pasced by the Chief Bngineer, Headquarters, Central
Commend, Lucknow. Neither respondent no.5 nor respond
ent no.6 are the Transferring autherities against

whom malafide hes been alleged. There is nomaterial
ont record to show that respondent no.5 or 6 had in

any way influenced the decision of the Chief Engineer
in transferring the applicant from Jhansi to Allahabad
permanently. In absence Of proper evidence in support
of allesation of malafide, we are unable to hold that

the transfer of the anplicant is tainted with malice.

6. Section 22(4) of the Industrial disnute
Act 1947 provides that in every establishment, certain
numbers of workmen shall be recognised as protected
workmen. The provision as contained in rule 61 of
Industrial Act central rules 1947 also provide that
protection of the workmen who is % @ember of Workmens
Union for a pericd of 20 months.[%?;y headguarters

has 2lso issued instructions in %§E§Sr annexure nc.5,]
para 2 of the letter annexure 54pro;ideé that each
recognised union/association ie required to forward
names of five office bearers whom they consider as
important office bearers snd for whom protection from
transfer is required. There is thus nrotection to suct
of the office bearers of the union whose names are

forwarded to the concerned authority in comnliance

with the requirement of rules.

B The le-rned councel for the r espondents
submitted thet this nrotection fromtransfer is availa
Netiona
to the office bear® of XXX Tnion. Since the anplican

sas the Secretary, Jhansi branch of Union, he was et
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entitled to such protection, We have givén our
conscious consiceration to the above submission of
the lesrnedcounsel- for the respondents and find
ourselves unable to accept the same, From ennéxure
nos.5 eand 6 , it ceppears that the Secretaery of
Jhansi branch of M.E.S Workmen Union was cirected

to submitthe neames of such o the office bearers

of the Union who it consicdered importonf members
entitled to protection ecainst transfer &nd thet
Jhansi brench of the Union had forwarded the names o
five person incl ding the name of the < pplicant, who
is the § cretary of Jhansi branch of the Union by
letter dated 5,11,1996, Not only that the respondent:
themselves have, in their letter deted 31,12,1993
(annexure 13) to the.R/. confirmed that protection
fromt ransfer extends to the member of the branch

Union also. The cosmmunicetion between respon ents
and the Union of the branch -of U,P.M.E.S .Workmen
Union is & clear evidence of the fact thet protectio
against transfer of the oifice bearers of branch
Unions also has [ een recognised and extends to the
office bearers of the brench of the Union,

8, + was next arqued by the leanned

counsel for the Yesponcents that protection acainst

tfansferkavailoble in respect of thet perticular
stetion is available for t hat year/term only <nd
that such protection was not available ¢ gainst for
any s ubsequent term. This contention ol the learned
counsel for the respondents fincs support from the
instructions- issued vide letter dated 4,10,1993
(annexure 5). The learned counsel for the respondent
invited our att ention to the averments made in

para 10,11 of the C./ ., wherein it has been stated



thet the ayplicent hes been the office bearer of
the Union since 1990 &nd that he has already been

allowed one time protection granted by the rules,

The averments in pére lo.li of the CA, havé been

replied in para 25 of the e joincer affidavit. The

fact thet the épplicant has been the of fice bearer
of the Union since 1990 &nc is continuing to act

as the Secgretary, has no been cenied, The é@pplicant,

however, hes averred thet he did not avail this

facility eerlier. The espondents havé not filed ary
letter to show thet protection £r om transftr in
respect of thedapplicert had been bought earlier also.

The  letter deted 20,12,1993 from E!gﬂs:ﬁ:;e Commander

Works Engineering Jhansi (annexuré 1]l to the Ra)

; however indicatcs that the Secretery M.E.S. Union
Jhansi had been asked to forward the naemes of five
important office bearers for protection from transfe
The respondents have not filed any Gocument to show
the neme, of theepplicant was forwarded seeking pro-
tection in response to letter dated 20, l».JQQU. In
absence of relevant material, it is not pessible
to arrive to rrive &t a difinite conclusion that
the a pplicent has already availed one time protec-
tion ag_jnst transier,

9. In view of the above, this spplication
is disposed of with @ cirection to therespondents
to examine if the Jhansi branch of M.E.S., Union
had souc -ht protection of theap chant fromt ransier
by virtue of his being én office bedre;ﬁgnd if not
he should not betransferred till October, 1997 and
;?2 in case it is found thet prOtECtHRuA?iiaES applican
7 from transfer was sought earlier also wwee this
application shall stand dismissed.
There will be ng orcer as 1o costs.

ZM
MEVMBER (J) >



