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RE EL.2  V ED 

CESZ.R4-4,L ADMINISTRoTIVE TRIBUNAL, AULDITIONal, BEng' h 

ALIAHM3AD 

1),T E): THIS THE 15 LiA■Y OF 	D 1997 

Single Member bench of Hon'ble Mr . T.L.Verma 

ORIGIN ,AL 4-',■PPLIC,T ION NO.33/97 

R jeev Srivast6va s/o R.D.Srivasteva, 

resiC.ent of 15—Taksol, 

Jhansi. 	pn li c nt 

C/.-% Sri K. P. Singh -7 

Versus 

1„ The Union of India throigh Secret ,, ry, 

Ministry of Defence, New Delhi. 

2„ The Engineer—in—Chief, 

'Army Headquarters, Kos illhir House, 

New be lhi 

3, The Chief Engineer, Central Command, 

US. Luckri-A). 

4, The Gurrison Enginer, JhJnsi. 

Maj. Gent-r 1 T. M. Jhon, 

Chief E:1 ineer , 

Central Command, Lucknow.  

o, Maj. R. K. Singh, 

G -  rrison Engineer 

Jha nsi 	  Responcents 

C/R Km Sadhna Srivastava 
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Order 

J-12n11_,... T1 L,VerriicL 311 

The applicant, in this a plication unoer 

section 19 of the Administrative Tribun.-_,ls 	
193'3 

seeks Livashim, of the order dated 6,1.1997 transferring 

him from Jhansi to ---.11ahabaci,. 

II,  

2, 	
The facts of the c se in brief are that the 

applicant, at the relevant time was ,,Oster as Upper 

Division Clef: in the office oi the Garrison Engineer, 

Jhansi di'.-irion. He has it is st,,,teci, completed only 

two and h lf years in that o4ice when he 	
served 

with letter (6 ea 14,12•1996 askim:  him to keep himself 

in readiness or his posting to hard tenure station 

um er he authority o the Headquarters, chief Engineer 

Central Command, Lucknow. Thereafter he vcs served 

with letter da-c.ed 6.1.1997 posting him in the office 

of the Chief Engineer (-ti/F) L'-,11ahabad,in the same 

capacity (annexure 1). The a plicant contends that he, 

in his capacity as a ecretry of the J. p. 	E. S. 

Workers Union, Jhansi branch, had made several compla— 

ints against the r i.-i-spondent no.6 Major R. K. Singh E. 

other authorities, touching their integrity. It has 

also been alleged that the a -_)plicant had oroanised 

agitation against the respondents for the failure of ti: 

athinistration to make payment of salary to the staff 

for the month of hu i ust, 1996 on cue date. .ii,part from 

that at the instance of the applicant, several news 

items '!,7  ere 	liFhed in different News paper5 exposim„ 

the ills al and irregular acts of the administe4tion 

in eneral and the respon(ent no.6 in particular. It 

is alleged that the foresaid action of, the 

had annoyed the esponcient4 no.:.) who manevoured the 



trans air of the _polic,7,nt tram Jhansi to 4-411ahabac4 

The further case of the sn.-licant is that he being the 

:secretary of P.R. E. 	\,Iorkers 	 as protected 

from transfer from 29.10.1_996 for o period of one year. 

The impugned transfer, it is alleged, is malafide as 

well as a ainst the statutory rules. 

3. 	The respondents ba,.:e contested the claim of 

the applicant. In the ounter affidavit filed on behalf 

of the'respondents, it has been stater. that the appli-

cant hac remained posted at Jhansi in different capacity 

for o er 17 years and that he has teen ransterred rom 

Jhansi to ,Allah bad in administrati• e interest. The 

further case of the respondents is that the r esponCents, 

against whom malafide has been all ged, have not been 

implea ced by name. Therefore, ground of malafide cannot 

be taken into account. It has also been contended that 

protection from transfer has been e xtended to a workm4n 

who is an office bearer of U.P.M.E.S. ''iorkers Union 

nd whose name for such protection is sent by the 

Secrt --- ary in letter a ddreseed to the ompetent authorit 

But the protection, it was argued, toes not extend to 

o` fire bearer o the branch o the Union. Hence the 

jrplic -  at is not entitled to protection ~ rom transifer 

Not only that, it is stated, the protection according 

to the instructions issued in that behalf is admissible 

only once whereas the ,_pplicant has been enjoying the 

some since 1990_ 



We have heard the learned counsel for 

both the parties and perused the -records carefully. 

5. 	The law 	regarding transfer has been 

settled by the Apex court in a catena of decisions. 

One such decision is that of Smt. Shilpi Ghosh and 

others V/s State of Bihar AIR (1991) Sc 5)2. In this 

case the Hon'ble supreme court has held that a govern-

ment servant has no vested right to remain posted at 

one niece and is liable to be transferred from one 

niece to another. It has been flirther held that even 

if the transfer is in violation as the Executive 

instructions ofi,order, the court/Tribunal ordinarily 

should not interefere with the transfer order. The 

court/Tribunal, however, come to the aid of a trans-

ferred employee if it is showh,that the transfe-r is 

tainted with malice or that the same is against 

statutory rules. One of the ground on which the 

impugned order has been assailed is malice on the 

part of resnondents no. &AO* 6. The annlicent has 

filed copies of representations made by him in his 

capacity as the oecretary r'E Workers Union against 

the guthoritts. VicWWMWP364 104,4%• 
He 

has also annexed the paper clinnings in which the 

0.11egation of the alleged irregularity committed 

by certain Officers have been reported. RPsnondents 

4000900111E who r-- re alleged to he nursing grudge against 

the mnlicant for his activities as the becretary of 

Jhansi branch of 11.E.S.Workers Union have not been 

made Parties by name. There fore, they have no occasi or 

to rebut the above allegation 1-37 filing counter 
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affi-'avit. The impugned transfer order tars been 

pasc'ed by the Chief Engineer, Headquarters, Central 

Command, Lucknow. Neither respondent no.5 nor respond 

ent no.6 are the Transferring authorities against 

whom malafide has been alleged. Thire is no'material 

on record to show that respondent no.5  or 6 had in 

any way influenced the decision of the Chief Engineer 

in transferring the applicant from Jhansi to Allahabsd 

permanently. In absence of Droner evidence in support 

of allegation of malafide, we are unable to hold that 

the transfer of the a "licant is tainted with malice. 

6. 	Section 22(4) of the Industrial disnute 

Act 194'7  nrovides that in every establishment, certain 

numbers of workmen shall be recognised as Protected 

workmen. The provision as contained in rule 61 of 

I ndustri al Act central rules 194 al so provide that 

Protection of the workmen who is a member of llorkmens 
The 

Union for a -Period of 20 months..ZArmy headquarters 

has also issued instructions in letter annexure no.5.3 
tVic,  

Para 2 of to letter annexure 5Drovidegi that each 

recognised union/association is required to forward 

names of five office bearers whom they consider as 

important office bearers -nd for whom nrotection from 

transfer is required. There is thus protection to suck 

of the office bearers of the union whose names are 

forwarded to the concerned authority in comnliance 

with the requirement of rules. 

7. 	The le, rned counsel for the respondents 

submitted that this protection / from 
 

-transfer is availa 
1 Nat iona  

to the office bearEX of Algiqx Union. Since the annlican 

was the secretary, Jhansi branch of Union, he was 14-4- 



entitled to uch protection. We have given our 

conscious consideration to the abo\e submission of 

L .e 1, rued co, Ins el for Ihe respondents and find 

ourselves unable to accept the same. From onnexure 

nos .5 cnd 6 , it appears thot the Secretary of 

Jhansi branch of PA.E.S Workmen Union was itect eel 

t o submitt he names o = such o the of floe bearers 

of the Union who it consiCered import 6 nt members 

entitled to protection o inst transfer and that 

branch of the Union had forwarded the names oj 

five person incl eing the name of the pplicant, who 

is the S.P cretary of Jhcnsi branch of the Union by 

letter dated 5,11.1996. Not only that the respondent: 

themselves have, in their letter dated 31,12,1993 

(annexure 13) to the 	. confirmed that protection 

from L ransfer extends to the member of the branch 

Union also. The co::munication between respon ents 

and the Union of the branch of U,F.:`..E.S „Workmen 

Union is a clear evidence of the fact that protectio 

acainst transfer of the o fice bearers of branch 

Unions lso has een recognised and extends to the 

0 .J- floe bearers of the branch of the Union. 

8, 	 It was next argued by the- 1 anned 

counsel for he Yesponeents that protection -a ainst 

tr.ansfer jc ail tle in respect of thot particular 

stotion is ,..ailable for t hat year/term only :end 

that such protection was not vailable G d4nst for 

any s ubsequent term. This contention 	the learned 

coun@l for the respondents finds support from the 

instructions issued vide letter doted 4..10.1993 

(annexure 5). The learned counsel  for the respondent 

invited our att ention to the averments made in 

para 10.11 of the 	wherein it has been stated 
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that the applicant has been the office bearer of 

the Union since 1990 and that he has already been 

allowed one time protection granted by the rules. 

The averments in para 10.11 of the 	hav been 

replied in para 25 of the ejoinder affidavit. The 

fact that the apolicant has been the office bearer 

of the Union since 1990 Inc is continuing to act 

as the Secretary, has no been denied. The applic,nt, 

howevr, has averred:that he did not avail this 

facility earlier. The espondents have nog filed a :y 

letter to show that protection from transfer in 

respect of the polida--rtt, had been sought earlier  also. 

The letter cia-.Jed 20.1'4.1993 from,104PaiLe Commander 

Engineering Jhansi (annexure 11 to the Re-.) 

however indicat..s that the'secretary 	Union 

Jhansi had been asked to forward the names of five 

important office bearers for protection from transfe: 

The respondents have not filed any document to show 

the name, of theapplicant was forwarded seeking pro-

tection In response to letter da ed 20.L .1993 . In 

absence of relevant material, it is not Oessible 

to arrive to rri e at a difinite conclusion that 

the applicant has already availed one time protec-

tion an_inst trans 

9. 	
In view of the a bode, this application 

is disposed of r,-)ith aiArection to therespongents 

to examine if the Jhansi branch of 1,`:.E.S. Union 

had sou ht protection of thea,, licant fromt ransier 
V.,41.)=%.-14..t.Av, a..i -) 

by virtue of his being an office bearert,anO if not 

he should not betransferred till October, 1997 and 

in case it is found that protectisatof -The applican- 4.4, 

f r om trans f r was sought earlier also *MO this 

application shall stand dismissed. 
There will bejy order as to cost 

rAEMBER (J) 

S 


