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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH
ALIAHABAD

Notcmben,
THE 7/4 TH DAY OF CCIOBER 1997

CORAM : HON'BLE DR. R.K.SAXENA, J.M,
Hon 'ble MR. D.5,BAWEJA, A M,

ORIGINAL AFPPLICATION NO, 322 OF 1997

Lakhbir Singh son of Shri Moola Singh,
aged about 35 years, R/o 973-B, Jammashtmi
Railway Colony, G.T .Road, Kanpur.
A Applicant

" C/A Shri S.S.Sharma, Adv.

Versus

1, Union of India owning and representing
Northern Railway, notice to be served to -
The Chief Administrative Officer /Construction,
Northern Railway, Kashmere Gate, Delhi-6,

2., The Divisional Railway Manager, D.R.M,Office
Northern Railway, Allahabad.

3. The Dy, Chief Electrical Engineer/
@onstruct ion, Northern Railway,
D.RM,Building, Allahabad.

4, The Senior Electrical Enginser/
Construction, Northern Railway,

Kanpur.
“$ s 0N HESPOHdents

¢/R Shri A,K.Gaur, Adv.

ORD ER

PER HON 'BIE D,S,BAWEJA, A M .-
This application has been filed seeking the
following reliefs:- D :
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(a) to quash the impugned orders datsd 30,11.96 and
1.1.97/16,1.97 reverting the applicant from the
post of Vehicle Driver to the post of Khallasi,

(b) to direct the respondents not to revert the
applicant from the post of Vehicle Driver to the
post of Khallasi undar the pretext of regularisation
and not to transfer the arplicant to Allahabad
Division,

(c) to direct the respondents not to interfere with
the working of the ayplicant as temporary Vehicle
Driver in the scale of Rs.950-15C0,

[d) to direct the respondents to reqularise the ser- |
vices of the applicant as Vehicle Driver in the |
scale of &,95C=1500 from the date of passing
the requisite Trade Test Medical Test and conti-
nuous working from 15,3.1989, and

{(e) to direct the respondants to grant all conse- i
quential benefits to the applicant,

ohe The applicant was engaged on 16.10.1984 in the
Railway on daily wages under Chief Traction Foreman
(Construction), Northern Railway, Aligarh under the |
control of Deputy Chief Electrical Engineer (Construction) |
Northern Railway, Kanpur. The applicant was put to work
as Truck Khallasi, As per the order dated 15.3.1989 the
applicant was promoted as Vehicle Driver in the grade

of R,95C=15C0O on temporary basis . . ' after passing the
trade test. Fhereafter the applicant has been conti-
nuous ly working as Truck/ieep Driver in the Construction
Organisat ion, In the Electrical Denartment undeQ%%Ver

all administrat ive control of Chief Administrative
Officer (Construction), Northern Railway, Delhi, In 1903
scréening of casual staff was conducted of the Electrical

Department for reqularisation of casual labour against

Group 'D' posty, The applicant was also spared £20 screening

before the committee on 1@/.11 1993, The applicant was




- e I e ———

“-. = e e ey — e —— e ey = i, s — |

=3=

asked to give willingness for scresning for absorption on
regular basis in Group 'D', The applicant did not agrse

with the same and made a representation in writing that he
is willing for regularisation only in the skilled category
as Vehicla Driver, His screening was postponed but subse-
guently he was agankx called for screening in the 3rd week
November 1993. The applicant again r:presented on 19,11.1093
and it was glven to understand to him that screening was

not only for Group 'D' but for other categorias also, The
applicant appeared befor: the Screening Committee but no
panel was issued. However, on 21.4,1997 the applicant came
to know that Deputy Chief Elactrical Engineer (Construction)
Allahabad (Respondant no,3) vide order dated 30.11.10C6

had direscted @ the subordinate offices to spare all the
casual staff 2s per tha list enclosed for pesting in
Allahabad Division in Group 'D'., The name of the apﬁlicant
is at serial no,4 of the list in the casa. In compliance

of this direction of Deputy Chief Electrical Engineer
(Canstructian))local orders dated 1,1,1997/16.1,1997 have
been issued by the section Engineer (Electrical)/Construction
Kanpur for transfer of the applicant to Allshabad Division
for reqularigsation as Khallasi, The applicant made & repre-
sentation against this transfer on 27,1.1997, Thereafter
the present application has been filed on 18.3,1997 seeking

the relief as detailed in para-=l above.

< The applicant has assailed the impugned orders and

prayed for the othsr reliefs on the following grounds:-

(a) The applicant had given in writing that he is not
willing for ragularisation in Group 'D' and inspite of
this the applicant has been placed on the panel for
reqularisation in Group 'D' and also the order for

relieving him has been issued., The impuaned orders

change the category, gr?&f and seniority of the
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applicant and, therefore, the action of the respon-

dents is arbitrary and without authority,

" (b) The applicant had b-en discriminated by reqularisation
in Group 'D' while several other juniors to the appli~
cant and promoted as Driver from Khallasi are still

working in the Construct ion Organisation,

(c) The applicant had been continuously working as
temporary Vehicle Driver since 15,3,1989 after passing

the requisite trade test and, thersnfore, he is entit led

to be regularised against the permanent post of

e —————

Vehicle Driver, aga inst the 6C¥% Construction Reserve.
| posts in tarms of the Railway Board letter dated

| 21,6.1988 and provisicns in para 2007(3) of Indian
Railway Establishment Mannual (I.R.EM.).

4, The respondents have contested the ¢laim of the
applicant by filing counter r=ply. The respondents have
submitted that the applicant was engated initially as casual
labour on daily vages and subsequently he was grantad with
temporary status from 1.1.1986, The applicant was promoted

as a2 Vehicle Driver in ths aqrade of ®,95C=1500 purely as a

| local, temporary and ad hoc arrangement as would be Eks
from the order dated 15.3,1989. The respondents further
submit that the post of Vehicle Driver is in skilled cateqgory

in Group 'C' and these posts 2re filled up only by promotion

and there is no element of direct recruitment, In view of
thig}the applicant acquires no legal right for regularisation/ |
absorption against the post of Vehicle Driver hased on the

\ purely temporary and ad hoc promotions as a local arrangement |

in the Constructicn Organisation. The resg%m%%n ¢ have further
‘ P

clarified that thes Construction reserve X&¥XX as envisaged

|
{

by the Railway Board is to @eate a permanent tloating cadre
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to meet with the urgent ang unt orseen requirements of
tresh projects undertzken by the Construction Organisation,
These posls are proportiongtely districuted te a1l the
bivisions and are tilled through promotion ot eligitle

statt on the strength ot the pyivision on the basis ot

computing the seniority based on the number of the
working days in the respective uLivisions, In view of |
this, the regularisation of the casual statt is to e
done by the concerned Division tor absorpticn ggainst the
permanent vacencies, Further, the post ot uriver is

tilled by promotion ana there isg no eiement or girect

recruitment, 1In view ot these tacts, the responuents
contend that there is no torce in the yrounds taken by
the applicant and, theretore, the applicgtion is devoid

ot merits and deserves to be yuashed,

5 I'he agpplicant has tiled rejoinder reply wherein

the averments of the respondents haye been controyerted and
the grounds taken in the original application have been
reiterated, The applicznl has maintgined that he is
entitled to be regularised on the post of Vehicle uriver
as pexr the extgnt Hules as he has already passed the

requisite trade test znd the medical test,

o, As per order dated 27.3.)997, it was directed not
to give ettect to the impuyned crders dated 30-11-1996
(Al) and 1-1-1997/16,1,1997 (Al/Ll) till the next date,
This interim stay oraer was extended trom time to time,

e we have heard shri §,s, Sharma and shri A, K, Gaur,
Learned counsel ror the applicant and the respondents
regpectively, We hgve caratﬁlly gone through the material
brought on record, The applicent has guoted the

tollowing judgements during the hegring ;.




¥

© e
~H=

1. (1991) ATC-193-E ,Appukutty & others
v. U.0,I, & others,

2. (1994) 26 ATC=57- M,.Seeni & another
v, U.0,I, and others

3. 1996(1) ATJ-194- Raghunath Dubey
v, U,0,I, and others.

4, 1996(1) ATJ-297-Sheo Kumar Sharma
v, GM,/C Rly, & others, |

5. (1995) 30-ATC-l- Ram Nath Paswa n
& another v, U, 0,1, and others.

6. (1994) 26-ATC-145- Aravindakshan & others
v. Regional Passport Officer, Kochi
and others,

F

|
7.(1992) 21-ATC-34l- Nawah Ali and [ |
others v. U, 0,1, & others

8. Order dated 11.8.86 by Hon'ble |
Supreme Court in Indra Pal Yadav's lf
case (Annexure-A-1@, Page 45 of ]
the O.A.) |

contentimn| |
B The respondents have cited ,in support of their / s

the judgment, dated 21.1.199 in O,A,No,2215

0f Frincpal Bench in the case of L.F.Misra v. Union
of India and oth:rs, and the judgement dated 14-11-1996
of the principal Bench in OA No.2225/1992 in the case

of Amarjit pal and Qgthers alonguith other Connected

DAs.

Q. The basic facts as emerged from the rival averments

are not in dispute. The a@pplicant was engaged on daily

wages on 16-10-1984 in the Constrw tion grganisation

of the Electrical Department and was granted temporary |

status from 1-1-1986. The applicant was prompoted as a | |
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yehicle Driver in the skilled grade in Grouw 'C' in
the scale of Rs,950-1500 as per the order dated
15-3-1989 on a purely &emporary and ad hoc arrangement
(Anexure-A-2) and the agplicant thereafter has been
continued intthis grade since then. The main thurst
and the groundstaken by the applicant is that the
applicant has been promoted as Yehicle Driver in the
skilled grade amsd after undergoing the prescribed
trade test and is Continuing in the skilled grade fgor
several years and is, therefore, entitled for regulari-
sation as \(ehicle Driver against 60% Constrwc tion
reserve post meant for the project Casuval [Labpurs and
also in the gpen Line in terms of the provisions of
para 2007(3) of Indian Railway Manual. The respondents
on the other hand have contested the claim of the
applicants by submitting that the agpplicant is not
entitled for regularisation as a driver in the skilled
grafe directly in the gpen Line. In view of thise
rival contentions, the controversy which needs to be
resplved is whether the applicant is entitled for
regularisation in the skilled category as VYehicle
Driver directly and he cannot be forced to be reqularised

in Grow 'D'as per the impugned porders.

10, We will first take w the claim made by the
applicant for regularisation against 60% Constrw tion
reserve posts. The applicant has stated that as per

the Railuway Board}.urder dated 21-6-1988 at Annexure-A-12
thet 60% of temporary non-gazwtted posts in each grade
in the Constrw tion Department are to be sanc tioned
permanently as Constru tion reserve. The applicant alSe
submits that sincCe he had been Continuing in the skilled

grade for several years, he is entitled for regularisat-

he
ipn against construe tim@/rasarua postse. T
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respondents have, hopwever, submitted that the
contention of the applicant is misconCeived and the
purpose of Constrwtion reserve posts is to Create
a permanent floating cadre to meet with the urgent
and uinforeseen recguirements of the fresh projects
undertaken by the Constrw tion groanisation. It is
also Contended tnat the Construc tion reserve posts
are distributed proportionately to all the divisions
and the staff has to be promoted against these posts
based on the seniority on the respective divisions.
The gpplicant in the rejoinder reply has cContested
the submission of the respondents reiterating that
only the project Casual/Temporary Staff are to be
>3 regularised against the Construwction reserve posts.
Neither the respondents nor the applicant has brpught
on record the relevant instruw tions available as tp
hou the Constrw tion reserve posts should be filled w.
Kegping in view the material brought on record by the
either side, we are not inclined to agree with the
interpretation made by the applicant with regard to

in
Fill yp the Construction reserve posts only from the

project Casual Laboures phile going through the

Rail way Baardllett:sr dated 21-6-1988 at A=-12, it isnpoted
that the Constrwtion reserve posts are to be created

C hargeable to general charges provided in the Estimates
of the project. This would mean that the number of posts
in the Constrw tion reserve yill be year tp year
depending Wwon the number of posts which can be created
Chargeable to the general Charges provisioned in the

Estimates of the very project in progress. This ConCept

;‘uﬂ/‘H N —y”’
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is quiteclear from the letter dated 17-2-1986 at A-11

as per which the Constrwe tion reserve post were sanc tioned.
The main purpose as apparent from these doc uments for
creating Construwtion reserve pnstsﬁrtn cater for the staff
appointment of the projects. It is nowhere mentioned

that these posts are to be filed u only by the casual
labours of the project. Referring to para 2007(3) of

the IREM, it is noted that posts in the Constrw tion Deptt,
of skilled Category are to be filled u by regular

departmental candidates and in case the regular

departmental employees are not available to fill

the posts, casual labpurs may be promoted to semi-skilled,

skilled and highly skilled category. The applicent in
his averments has placed reliance on the judgement of
the Hon'ble Suwyreme Court in the case of Indra pal
Yadav \/s. WDI. Referring to A-10, it wuld be seen that
the Hon'ble Sureme Court has envisaged regularisation
of the project casual labourg on the respective senigrity
units division-wise in the various categories. This

j udgement nowhere mentiom that the casual labour

of the project will be first regularised against
Constric tion reserve posts. In fact, the applicant
himself has contradic ted his conceytion abput the

Constrw tion reserve posts and filling w of the same

o s "

e o

by making an averment in the rejoinder rs.-piy in para 9
stating that after promotion in the Constriction Deptt.
against Construw tion reserve post, a papeX lien is to
be maintained ©R the wgoncgerned _divigiqn._ .IThe Jldien .
of swch staff promoted in the Funstrwtinn unit against
Constru:tion reserve postsjié@tfn be maintained by the

Division, then promotion against swh posts is required
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to be done by considering all the eligible staff as
per seniority including Open Lines The lien means
seniority and allocation of senipgrity in the concerned
Lalloved
Division @XuX¥XKE Cannot be/sorxfR in isolation because
/are to be ]

promotions. / done pased on seniority. In the light of
these pbservations, we are not able to agree with the
pleadings of the agpplicant that he may be considered
for regularisation against Construw tion reserve posts.
Je subscribe to the submission made by the respondents
that the Construction reserve posts are distributed

Division-wise and are to be filled w by the normal

rules of promotion Considering all the eligible staff,

1. It is admitted fact that the applicant has been
promoted in the skilled category as a VYehicle Driver.
This would mean that the regul at departmental candidate
was not available for promotion to fill w the vacancy
and, therefore, the casual_.labpour has been promoted
against the vacancy. The applicant can Continue on

ad hoc basis promotion against the vacancy only till
sweh time regular depgrtmental Ccandidate is

available. The aplicant has taken a ground that he
has been discriminated by regularisation against Grouw
D' when other casual labpurs juior to him who had been

promoted as Yyehicle Drivers are still continuing. The

respondents have not dmi'eLdartehis and have only stated
that swh Khalasis Who/ junior and working as vyehicle
Orivers will be screened for regularisation in Grow
'D' as per their seniority in their turn. 1In swh a
3ituét1m,' the applicant has a case to cContinue in the skilled
Category on casual basis as VYehicle Driver in case his
juiors are continuing,abd he expresses his uwnuillingness
for sceeening forGrouw 'D'. 1In swh an event, the

applicant can be allou@ to continue as 8 yehicle
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uriver in the Censtruction unit and but he will haye to
ferego his rEgu;arisatiﬁﬂ in Group 'UY _as per his

seniority aiongwith olher casual labour, This would
also be ng}éct to the rigk that in case the shrinkage

cf cadre taking place due to reduction in the activities

of the Coenglruction works, then he could be reverted to
the unskilled casual labour or even the services being
term.ngted, In the present cgse, the applicant hys
already stated thal he has given his unwillingness tor I
screening for regularisgtion in Group 'U*', Therefore,

in view of what is stated above, the applicant deserves

to be continued as YVehicle uriver in the Congtruction

unit as long as his juniU{f are continuing, In this
connection, we refer to the judgemeni in the czse of

utty and ur )01 detailed in para 7 above and

cited by the applicanl where similar views hss been Llaken

and we are in respectful agreement with the same, =

123 lhe gpplicant has zlso claimed thatl he is
entitled for regularisation on the Gpen Line in term

of the provisions of pafa 2007§3) of IREM, Before we
examine the merits of this pleg, we will make a brief
review of the various judgements cited by the applicant

in support of his contention,

13. (0 going through the judgements in the case of

M, seeni Vs, UUL, Kam Nath paswan vs, UOL, Arvindakshan
ahd Uthers Vs, Uuiitgawab All and Uthers Vs, UOL, we

find that on facls and the issues involved, these cases
are distinguishable from the cgse in hand, Therefore,6K The f
ratio of what is held in these judyemenis does not

apply to the cgse of Lhe applicant,

14, In the case of shiv Kumar Sharma and Uthers Vs,

L
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General Mahager, cenlral dagilway, Bombay, the applicaﬂté
were directly appointed in the gkilled category in Group
'C' on dally wages as cCasual labour and were subseguently -
granted temporary status, I[he respondents sought to
requlgrise them in Groug 'L*, [he Tribunal held that

the rules provide for regularisallcn of the casual labour
against the prescribed promotion'qucta vacancles and,
therefore, the applicants should be considered directly
for regularisaticn in the gkilled cglegory in Their own
turn in accordance with Lthe ruies and pending this

they shoula be gllowed to conlinue in the gkilled

category with temporary status,

5% Raghunath pubey Vs, ULL covers the case of an
applicant, who was engayed as casual labour and was
subsequéentlly promoted as Filtter Gpade 11l and also
promoted further as Grade i1lI, when The respondents
sought to regulagrise the applicant in Group 'u',

he challenged the same and the lrirunal held thatl the
applicant should be considered for'regularisation
against 123% of quota for the promotees in the skilled

gradei

16, Cn g review of the judgemenls detsiled aboye in
para 14 and 15, we nolte thal the facts and the issues
under challenge in the cases are similar to the present
case in hand, [Ilhe applicant while working as casual
labour has been promoted to the skilled category in the
Congtruction Urganisation and has been working in thisg
grade for several years, n going Through Lhe contents
of para 2007(3) of 1REM, it is noted thal the zbsorption
of the casual labour working in the Construction units,
who get promoted to semi-skilled, skilled and highly
skilled category due to nonLavailability of the regulasr

departmenta]l candidatesQifd continue Lo work on casual
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basis for a long period can be straightway done in the
regulaxr vacancies to the extent of 25% of the vacancies
reserved for departmential promotion from the unskilled
and semigkilled categories, Ihe respondents, however,
have submitted thal Lhere is no element of qairect
recruitment in Lhe czure of the arivers and all the posts
are required to be filled up only by departmental
promotion, Keeping in view lhe provisions in psre
2007)3) as mentioned, we are unable to agree to the
contention of the respondents, para 207(3),clearly
stipulaztes absorption against 25% vacehcy lii, reserved
for the depsrtmental promoction, If there is no element
of airect recruitmentl and all Llhe vacsnhclies are to be
filled up by aepartmenta]l prom.otion, then ys per the
provisionsg in para 2007(3), 25% posts c«n be filled
up for regularisation of the casual labourg whdiife
working in the skilled grade for a long periocd, In
the present cgse, the applicgnt was promoted in the
skilled category in 1989 and has been continuing since
then gt the time of filing the origingl application and
subseguenlly till dale as per Lhe interim order dated
27=3-1997, Keeping in view tne grovigiong of psra
2007§3) as well as the ratlio of what is held in the
judgements referred to abowe, we hold that the applicant
is entitled for regularisalion directly in Groug ¢p¢
as Vehicle u river on the Ugen Line against 25§ vacancies
reserved for deparimental promotion in his own turn as

per Lthe exlant rules,

17, we have consiuvered Lhe judgements cited upon by
the respondents and mentiocned in psra & above, In the

case of L,P, Misra Vs, UUL, the issue under challenge

J
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was the claim for regularisagtion in the skilled category
from the date of promoticn when working as casual labour
while in the present cas@ the applicant prays for
considering for regularisation in the skilled category
as per the extant rules against the guola lgid down for
absorption of skilled casual labour, In agmarjit Fal &
Uthers Vs, UUL, the applicants raised the igsue of
regularisaticn ggainst the regular posts, on the plea
that they had been working gs casual lagbour for 12.]15
years and Lhey were not being kept at one station, Keeging
Lhese observations in view, we do nol find the se citationg

helpful Lo the stand of the regponuents,

18, In the light of the discussion as above, we
allow the agpplication guagshing the impugned orders dated
30-11-1996, l_l.lggT/lﬁ.l.lgf;? with The direction that
Lhe applicant shall be gllowed to kg continue as vehicle
uriver in the Construction D dvision with the stipulation
as brought out in para )] above, The applicant shall

be zlso consiaereq for regulsrisation as vehicle g.river
agalnsltl 25% vacancies reserved for the departmental
promotion as indicated above in pgra 16 above, No

order as Lo costs,
;/sﬂa.fﬁ«%%‘;
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Member(A)~ Member (J)




