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OPEN CQURT
1 CENTRAL ADMINISTRATIVE TRIBUNAL '
ALLAHABAD BENCH, ALLAHABAD.

Allahabad, this the 20th day of August, 2004.

QJOHUM : HON. MR, JUSTICE S.R. SINGH, V.G.
HON. MR. S.C. CHAUBE, A.M.

O.A. No. 295 eof 1997
Om Babu Son of Shri Jai Lal, B/O H.No.54, Raja Ham Gupta
Coleony, I.V.R.I. Road, Izatnagar, Bareilly.
e sis s cess.c.Mpplicant.
Counsel for applicant : Sri K.P. Singh.
Vexrsus
1. Union of India through Secietary, Ministry ef Agricul ture
New Delhi.
2. Secretary, Indian Council of Agriculture Research, Krishi
Bhawan, New Delhi.
3. Indian Veterinary Research Institute, Izatnagar, Bareilly
through its Director.
4. Chief Administrative Officer, Indian Veterinary Hesearch
Institute, Izatnagar, Bareilly.
cesaseun » 5.0 B@spondents.
Counsel for respondents : Sri B.B. Sirehi.
O RDE R (ORAL)
BY HON. MR. JUSTICE S.R. SINGH, V.C.

Heard Sri K.P. Singh, learned counsel for applicant,
Sri B.B. Sirohi, learned counsel for respondents and perusec

the pleadings.

25 The applicant is aggrieved by order dated 13.2.1997
(Annexure-1) whereby his sexvices have been teminated feortl
with with a direction that he would be entitled to claim a

sun equivalent te the amount of his pay plus allewances for
the period of one menth at the same rates a$ he was drawing
them immediately before the temmination of his service. Th
applicant, who was working as Senior Supporting Staff, Grad:
I (Press) in the Indian Veterinary Research Institute, Izza
Nagar, is aggrieved by order dated 13.2.1997. The applican
was offered appointment vide memo No.F.4~21/87MBDFC dated
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7.6.1988 (Annexure A-10) on a temporary post of Supperting
Staff, Grade-I in the pay scale of Rs.750-12-870-EB-14-940.
The applicant was placedl;z/;iebation for a period of two
years from the date of joining the post. The period of
prebation was extendable at the discrition of tihe competent
authority. Other temms and cenditiens of servicq§¢Q:¥e
laid dewn in the memo d-ated 7.6.1988. The applicant jeoinec

his duty on 9.6.88.

3. The order impugned herein is sought te be quashed
iﬁmeéeiﬁé firstly en the ground that after expiry of the
peried of probatien, the applicant weuld be deemed to have
been cenfimmed and, therefore, his services were not liable
to be teminated in exercise of power under Rule 5 of CCS
(Temporary Service) Rules, 1965; secondly that the service}
of the applicant has been teminated as a measure of
punishment without holding any enquiry. Focr the respondent
it has been stated in the counter reply that the applicant
obtained the appeintment by playing fraud by submitting a
forged certificate and in the circumstances, he was not
entitled to be given an epportunity £vrtgge z;;§9522§£§;

it was open to the appointing authority to teminate the
services of the applicant in view of Clause 15 of the memo
dated 7.6.88 which cleaxly visiualisézghat if any declara-
tion given or infemation furnished by the applicant was
found to be false or it was found to be wilfully suppressed
any material infemmation, he would be liable to removal
from service. It is asserted in the counter affidavit that
the applicant had submitted false and fabricated certificat
regarding his date of birth and the educatiocnal qualifica-
tion. In the circumstances of the case, the depariment
instead of holding enquiry, temiinated the services ef the
applicant by a simpliciter erder of temination. The
expression 'Temporary Service' as defined in Rule 2(B) of
Central Civil Services (Temporary Service Rules), 1965

means the service of a temporary Gevernment servant in a

temporary pest or officiating service in @ PeManent post,
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under the Government of India. In the memorandum dated

7.6.88, whereby the applicant was effered appeintment, it

was mentioned that the effer was against a temporary post

of Supporting Staff, Grade-I(Press). No material has been

brought to our notice te show that the post was later on

converted inte a pemmanent peost.

4. In the circumstances, therefore, it is net possikle
for us to held that the provisions contained in Rule 5 of

CCS(Temporary Service) Rules, 1965 were not attracted.

5. The next question arises for consideration is
whether in the facts and situation of the case, the applicar
was entitled to a notice for opportunity for showing cause.
In the Counter Affidavit it is asserted by the respondents
that the applicant's services have been teminated due to
the reason that he had submitted false and forged certifi-
cate regarding his date of birth as well as educational
qualification. The appointment was made in 1988 whereas
the services came to® be teminsted by order dated 13.2.1997.
The question whether the applicant was appointed on the
basis of forged certificate of date of birth and educationa.
qualification, im our opinion, ought to be decided after
opportunity of showing cause to the applicant. In Basudev
Tiwary Vs. Side Kanhu University & ethers (1998) 8 SCC 194
the services of the appellant therein were teminated on
the ground that his appeiniment.was made by an incempetent
authority and was therefere, invalid. Sectiion 35(3) of the
Bihar Universities Act provides that any appeintment er
promotion made centrary te the provisions of the Act, statug
rules or regulatiens or in any irregular or unauthorised
manner shall he temminated at any time without notice.
Their Lozdships of Supreme Court Ledd imjusEice ssrbo e
si§§>$3ﬁ”held that in order to arrive at a conclusien that
an appoinitment is contrary to statutery provisicns, e
finding has to be reccrded and unless such a finding is
recerded, temination cannot be madef?é&d'bgzﬁze_ié%%iﬁezig
éﬁé'séétéée@ under the provisions of Section 35(3) of the
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Bihar State Universities Act, 1976 and to arrive at such a
conclusion, necessary enquiry will have to be made as te
whether such appoiniment was made in violation of the
provisiens centained in the Act etc. Their lordships of
Supreme Court very clearly held that in such event there
was implic-it a requirement of hearing for arriving at a
cenclusien that the appointment had been made centrary to
the statutery previsiens. Likewise in the present case

the conclusion that the applicant had obtained appointment
by playing fraud, ought net te have been made without
holding an enquiry. It is true that the order impugned
herein is simpliciter oxrder of termination and does noti,

by itself cast a stigma but in the counter aifidavit,
respondents have stated that an exparte enquiry was held an
it was feund that the applicant had obtained appoinitment on
the basis of forged certificates regarding his date of
birth and educatiocnal qualification. The erder, in our
opinien, acquires the complexion of an order of temination
by way of punishment theugh feomulsted in a language which

suggests that order of temination is simplicitor one.

6. In Dipti Prakash Banerjee Vs. Satvendra Nath Bose
Natlenal Centre feg{&aégc Scienc?g:kpc‘f}f?ff’az_&%t 2 &/
l99i(l) SC Service Law Judgments 232;it has been held that
where in enquiry the findings as te miscenduct were arrivec
at behind the back ef the efficer or without a regular
departmental enquiry, the simple oxder of tezminstion is
to be treated as feunded on the allegation and will be bad
in law. The respondents in the instant case conducted some
enquiry behind the back of the officer though it was not a
regular enquiry and on the basis of such enquiry they have
arrived at a finding that the applicsnt ebitained appoint-
ment on the basic of forged certificate of date of birth
and educational qualification. Respondents have placed
relisnce on a letter deted 20.11.96 issued from the Zila

Basic Shiksha Adhikari, Bereilly produced during the cours
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of argument. The letter itself shows that some enquixy was
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conducted by the respondents and they have acted on the basis
of an infemation supplied by the Basic Shiksha Adhikari,
Bareilly behind the back of the applicant. The course adoptec
by the respondents in the instant case was violative of the
principles of natural justice. Sri B.B. Sirchi, learned
counsel fer respondents, however, placed reliance on H.
Vishwanatha Pillai Vs. State of Kexala & others 204 AIR SCW
419 in support of his contention that the applicant in the
instant case was not entitled tec an oppoertunity ¢f hearing.
In paragraph 19 of the repert it has been observed that
persen who entered the service by producing a false casie
certificate and obtained appeintment for the post meant for
Scheduled Caste deces not deserve any sympathy or indulgence
ef a court; for a person who seeks equity must come with
clean hands. The decisien, in cur opinioen, has ne applicatiel

to the present case.

T Sri B.B. Sirohi then cited a decision of Supreme Court
in S-tate of M.P. Vs. Shyama Pardhi 1996 Alk SC 2219 wherein
it has been held that a candicdate wrengly selected for
appointment by way of initial selection to underge training
is not entitled te hearing if the appointment is cancelled
due to the reason that the candidate did not pessesses the
requisite qualification. The subsequent decisioens in Basudeo
Tiwari and Dipti Prakash Banerjee (Supra) are moxre on the
point.
8. In view of the above discussion, the instant applica-
tion is allewed. The impugned order is quashed with libkerty
to the respendents to pass a fresh erder in accordance with
law and in the light of observations maede herein above.

Ne order as to costis.
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