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CENTRAL ADMINISTRAT IVE TRIBWAL,ADDIT IONAL BENCH
ALIAHABAD

DATED: THIS THE [0 DAY OF @1997

]
Coram : Hon'hle Mr, S. Das Gupta AM

Hon'ble Mr. T. L. Verma M

ORIGINAL APFLICATION NO,268/97

Mohd. Javed Usman aged about 32 Years
scn of Mohd, Usman Ghani, resident of

526~ Atala, Allshabade = = = = = = = = = Applicant
C/A Sri G.C.Bhattacharya

Versus

1, Union of India through Secretary,

Defence, New Delhi.

2. Defence Minister, Govt,of India
New Delhi,
3. Commandant and M.D. 509 Army Baée
Workshop, Allshabad Fort,
Allahaba&- e o e Respodnets

C/R Sri N, B, Singh
ORDER

By Hon'ble Mr, S. Das Gupta AM

Through this application filed under
section 19 of the Administrative Tribunals Act, 1985
the applicant has assailed an order dated 17.2,1997
by which the arplicant was served with a notice‘of
termination from service on exp{;;ZEZ;iod of notice
indicated therein._szZOught quashing of the aforesai

order and a direction to the respondents not to

X |



interefere with his functi-oning en ‘'the: post of -
Storekeeper in 508 Army base Workshop, Allahabad Fort,
A llahabad,

2 " It appears from the facts.averred in the
O.A., that the applicant wasselected for the post of
Store-Keeper and was appointed w.e.f. 11,6.,1990 on that
post on two yéaré’probation. in 508 Army Base Workshop
Allghabad- Fort, Allahabad, The period of probation
was extended by one year from 11,6-199 to010,6,1993,
Thereafter élso the abplicant has been working on ther
same post and he claims that neither during nor after
meriod of expiry of extended period of probation, he
was given any adverse report. The impugned order dated
17.2,1997 by vhich he was served with the notice of
termination of service came to him as a surprise.
Applicént's case is that having worked on mrobation for
the maximum pormittee—reriod permissible period of 3
years inclusive of extended period of probation and no
adverse report having been communicated to him nor
any explanation having been called for during er after
the extendéd beriod of probation, the arplicant ceased

to be on probation w.e.f, 11.,6,1993 2nd he shall be

deemed to have been substantively arpointed on the pos
of Store-Keeper. The arplicant contends that inview of
thdis, his services c0ukirnxigerminatgd:under the=
provision of Rule 5(1) of CCS (TS) rules 1965, He.furth
contended that his ser vices coul d have been terminate
in terms ofrletter of arpointment issued during or afte
2 years'prObation or on expriy of extended period of
probation, but since hhe has been allowed to cont inue

unintenuptedly for about 4 years thereafter without

adverse remarks etc, his services co1:ld not have been



terminated even in terms of the conditions laid
down in his arpointment letter. Fg has.qucted
governement instructions issued by the Ministry
of Home Affairs under O.M. No.4/10/66 /85 Ts/(C)
dated 26.8.197 according to which termination of
service of a probationer cannot be made under the
provision of Rule 5 of CCS(TS) rules, but the
same can be done in temms of the céndition laid
down in the letter of arpointment. The arplicant
has further stated that he has already become over=-
age andAhe will notget further employment in case

he is thrown out ofeam service,

S The respondents have appeared and con-
Lested the case by filing Counter aff idavits,
Initially they filed short counter in which conten-
tion is that the applicant was aprointed on temporar
basis on a temporary post on 2 years' ppobation

and it'was also made clear that during the pfobat-
tionary period, if the applicant was found uﬁfit

~

his services shall be terminated immediately without

assigdng any reason, This condit ion was made clear

in the Appointment letter itself. The applicant,
therefore, had no right to continue as probat ioner
‘L nis pite of poor performance, which was the
reas~on for the termination of his services. It ig

the
further stated that in/absence of any specific

order of confirmation, the arplicant remained on

probation and , therefore, his services could met
be terminated by issue of one month's notice under

Rule 5(1) of ccs(Ts) rules.

4., ., It has further been brought out by the
4 -~ . r g 2 2 % » . ed
pespondeftd $at due to applicant 's prolong/absence




‘from duly and poor performance, he could not earn satis-

faoctory pmedsiien report fof the first vear of probation
from 11.6,1990 to 10.6.1991, Extradt of the adverse
remarks were communicated fo him in writing, He could
also=not earn satisfactory probation report in the szcond
year from 11}6;1991 to 16.6.,1692, The report was forwarded
to E.M.E. (Records) vide Unit letter deted 5.4,1992 after
communicating the extract of adverse rémarks on the report
of second year also to the applicant, Theieafter his
probaticn period was extended by one year from 11,6,1992 to
1€.6.1993, However, even after completion of 4 years of
probation, netither the performance of the applicant nor
his attendance improved and, therefore, he could not garn

satisfactory reports. It is statad that the pericd of

absence of the applicant was regularised by grant of

‘extraordinary leave without pay as the-applicant had

eroduced medical certificste, Apart from communicating ef
the adverse remérké, the applicant was also advised in
writing that if he continued to remain absent from duty
and did not improve his peroformance, his services jlre.
likely to be terminsted due to unsatisfactory performace
during the .period of'probatiob. Sinqe there was No improve—
ment in his performacne, reports for the entire period

of probation was put ub before the Departmental }romotion
Cqmnittee on_the basis of whosé récommendatioh,'appliCant
was not found fit for further retention in service. The
decision in this regard was Eémmunicated by the Ministry
of befence on 28.1}1997‘§;§4%be Army Headquarter aad
based on which the imrpugned order dated 17.2,1997 was

issued,




5. The resDOndentE subse uently filed a detaild

cOurfer affldav1T e—lt°rZSJbstatnt1a11y the same

contentlons

ds made in the short counter affidavit

rexsd. They have also brought on

record that as per existing rule, perlod of probat ion

‘can be extended upto 4 years and that specific orders

are to be issued for confirmation of a probationerlandv
until such orders are issued, prohat ioner cont inues

on probation, A reference has been made in this regard
to the instructions contained in Ministry of Home
Affairs (Department of Personnel and A.R.} Office
Memorandas dated 19.5.,1983 ., = 24.2,1984 , 5.12.1984
ans 26,4,1989, They have also annexed cOpies of the
assessmenf report in respect/of the applicanat dufing
the reriod of probation. as well as COples of: certa-in
letters bgcghlch the applicant was advised to improve

his attenda[and performance with a caution that other-

wise his services -are likely to be terminated,

6, The applicent has filed a short rejoinder
affidavit as vell as detailed rejoinder affidavit, Apart
from reiterating contentions in the C.A., it has been
stated that it was incOrreconn the part of the respon-
dents to say that the applicant wag appointed purely

on temporary basis on a temporary vost, He has again
:asséfteathat as he had already cqnpieted\maximum pepre -
tmissiblereriod of probatién period and cont inued there-
after for nearly six and half years, his services could
'not have been terminated in the manner in which it has

been done by the”impugned order.

755 During the course of arguments, learned
counsel for the arplicant stressed upon the plea that

the maximum period of vrobation being fou-r years, the

same could not be extended any further,Thus once period
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of 4 years was over, the spplicant should be deemed to
have been confirmed. He ment ioned that the applicant's
name also appears in the seniority list and this would
indicate that he was being treated as a regular employee
He next argued that CCS (TS ) rules cannot be arplicable
to the probationer as the probationer is not ga tempofary
emp loyee, His fy¢xt line of argument was that the impugne
Oorder was inéact a punitiys order in the garb of an
order éimplicitor. In this regard, he relied on the
decision of the Hon'ble Supreme court in case of State
of Bghar V/s ‘Shiva Bhikshuk Mishra 1970 SIR 863 and
Anoop Jaiswal V/S Govt. of India A.I.R., 1984 SC 636,
He also plesaded violation of Article 14 of the Const i-

- tuliion, inasmuch as the impugned order was passed arbit-

rariyhy the respondents, Finally he also took the plea
of violation ofhdoctrine,of‘legitﬁnate expectation in hi
support EXXXXRXXARXXXX redying:: - of the decision of
Hon 'ble Supreme court in the case of Union of India

V/s Hindustan:Deve lopment Corporation JI 1903 (3) sC 15

8%, The learned counsel for the respondents on
the other hand argued {hat in absence of specific order
confirming the acrplicant, he continued to be on proba-
tion and , therefore, his services could be terminated _
in terms of provisions contzined in CCS (TS ) rules whic
are also applicable to probatiocner. He argued that
there is no concept of automatic confirmation of a
Probationer by efflux of time, He also stated that

the service of the probationer can always be terminated
during the period of probation on the ground of un-

sat isfactory perforhance. He relied on the decision of

K.V.Krishnamani V/s Lalit Kala Academy JT 1996(6) Sc 312

Jai Kishan V/s Commissioner of Police A.I.R. 199%
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SC 660 and State of Himachal ‘radesh V/s Suresh Kumar
Verma and another A,I.,R, 1996 SC 1565.

g We gave our anxious rconsideration to the
rival pleadings on record as well as the arguments

advaoed by the learned counsel for both the parties,

10, - - The apnlicant was admittedly appointed

on probation for a psriod of 2 years, A copy of the
Appointment letter has been placed at annexure A-l.

We quote below the text of the Appointment lstter dated
11.,6,1990 as well as the relevant conditions of appoint
ment ‘- '

n The terms and conditions of service in
respect of the candidate to be appointed
to the post of Storekeeper in the Corps
of BNME 5 0 -

1. You will be appointed in this unit

as a Sorekeeper against temporary post

at the rate of %,950/= pm in the scade

of pay of Bs,950-20-1150 EB=25-1500

post of Jtorekeeper has been classified
as Non-Industrial and you will be govern
by the terms and conditions of service

brisfly given in the succeeding paragrap

2 YOQ will be on probation for a
period of two years from the date of
your employment and during the probation
-apy period if you are found unsuitdyour

services may be terminated immediately
without assigning any reason.,... .. ... ..




1L It is clear from the lettér of appoint-
ment extracted above that the applicaent was acpointed

on probation for 2 years in a temporary vacancy on a

-temporary post, It is also clear that the applicant's

period of probation was extended aso, The extract

of the report would indicate that the arpl}cent’s
attendance as well as performence were found un-
satisfactory and , therefore, he was ad-vised from
time to time to improve»his performance and was
cautionad that failing which his services would be
terminated-during the reriod of probation, From the
perusal of various documents on record, we have
no manner of doubt that the motive for terminating
the services of the applicant was unsatisfactory
performance of tﬁe apolicant and , therefore, if the
arplicaent was on probation, it certainly constitute
a valid reason for termination of his services, If
any decision is required to be cited in supvort of
this proposition, it will suffice to refer to the
decision of Hon'ble Supreme court in the case of
State of U.P. V/s Kaushal Kishore Shukla (1991)

» {oll f=p
16 ATC 498, Inview of th '/\’che imrugned order ezder
of termination is wholly innocuous and without any
st igma,
194 The learned counsel for the applicant
cited decisionsof Hon'ble Supreme court in Anoop.
Jaiswal as well as Shiv Bhikshuk Misra esses in
support of his contention that even if the impuoned
order had no- axpress word of stigma it was to be
treated as punitive in nature as the same is founded
on misconduct. In our view neither of the decisions

would be arvlicable to the case before us as the




" facts in those cases are totally different, In those

2 cases, the orders were founded on misconduct and
therzfore, were set aside by the Hon'ble Surreme court.
In the case before us, reasons for termination -‘of
services is unsatisfactory performance on the part of

a probatiorer and is, therefore,.valid ground for
termination of his servicés inview of the decision

render=d in Kaushal Kumar Shukla which has been followed

in several subseawent decisions given by the Hon'ble

/

5upreme court.

135 - In the case of Jai Kishan, cited by the
learned counsel for the resrpondents, the Hon'ble Supreme
court ihter-alia held that faidure on the part of 3
probationer to improve performance inspite of being

kept on probation for lenger period than the prescribed
in rules would justify termination of his services. A
Similarly in K.V.Krishnamani cezse, which was alféo
cited cited by the lsarnad counsel for the respondents,
the Hon'ble Supreme court inter-alia held that the

very object of the probaton is to test the suitability
and if the Appointing authority finds that the candi-
date is not saitable, dertainlyzgas the power to ter-
minate the services of the employee, Decision in the
case of Suresh Kumar Verma cited by the respondent s
does not, however,avpear to l‘be relevant to the con=-
troversy before us as the same is on the basis of

entirely different set of facts.
14, We next come to the QUestion as to

whether the arrlicant could be dezemed to have been
confirmed on the post of Store-keeper by efflux of time

beyond the permissible period of 4 years in this regard
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We have gone through various office memorandag issued
by Nodal Ministry of the Govt, of India, which have
been reproduced in Swami's compilatiop of ordersof
Establishment and administration. This¢office memo-
randa;,reference of which have zlready been made in

fhe counter affidavit filed by the respondentSchearly
stipulaste that as long as no specifie order of confirm-
ation or satisfactory completion of probqtiop is

issued to a Probationer, such probationé?zggéﬁed to

be on probation.

'15. The question as to whether a Probationer
can be deemed to have satisfactorﬁ%éompleted the
period of probation and thus confirmed on the post
on compietion of the period of probation including
the extended period of probation came up before the.
Hon'ble Supreme court in case of Sukhbans Singh V/s
State of PunjaéYFi962) Se¢ 1711. In that case appellant
continued to be on probation for a2 long time after
expiry of period of probation 3&? normal period of
extension. The Hon'ble Supreme court has held that in

automatically
such a situation, a Probationer cannot/acquire status
of a permanent member of a service unless rules

: expresssively

under which he has sought exemption/provide such a
result. This decision was followed by the Hon'ble
Supreme court in the case of State of U, P, Versus
Akber Ali Khan A,I.R. 1966 SC 1842 snd State of

Punjab Versus Dharam Singh A,I.R., 1968 sC 1201.

16; The aforesaid question also came up before
Hon'ble Supreme court in Jai Kishan's case. The
Hon'ble supreme court held that suecessfyl completion

of probation is a condition precedent for confirmation
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and in case the authorities have given a Probationer
more period than the maximum period of probation so
as to see whether he improves his performance in

service, they have the power to do so.

lé. From the facts before us, it is clear
that beyond period of 4 years, no specifiec order of
extension of probation was issued. The avplicant was
allowed longer timé to improve his performance. No
specific order was also passed for confirming the
applicant. No rule has been cited before us by which

the applicant could be deemed to have completed period

_ of probation satisfactorily on completion of maximum

permissible period of pggggggg;ce. In this situation

we have no manner of doubt Eo conclude that the applicant

continued on probation even after the extended period |

of probation expired and pherefore, his services can

be terﬁinated on the ground of unsatisfactory perefor-

mance. The decision of Hon'ble Supreme court in case

of State of Punjab V/s Dharam Singh A.I.R. 1968 sC 1201,

which has been cited by the learned counsel for the

applicant in O,A., would not be applicable to the facts

of the present case since unlike Dharam gingh, there

is no service rules cited before us which fixes specific

period beyond which probationery period cannot be

extended. '

18. We now come to the plea taken by the learned
counsel for the apnlicent that CcS(TK) rulgé %SQf%e

applicable to a Probationer. We have in this regard
certain pronouncements by the Bombay High court in case

of I shverlal Naik V/s S.C.Arya (1984) I SLJ1(BOM).In
the aforecaid case, Bombay Hizh court held that as

governemt: servant on probation has not been included
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'in sub-rule 4 of Rule I of €CS(TS} rules and has,
7

therefore, not been excluded from the purview of the

CCS(T§) rules.Such rule would apply to 21l government
servants, vwho are not permanent, We are in respectful
agreement with the aforesaid view., The applicant Probe-
ationer, was not a permanent employee and , therefore,
the question of non-appli cablllty of CCS(TS) rules to
him does not arise.

19, We lastly come to the plesa taken by the appli-
cant thet the doctrine of reasonable expectation has
bbeen-violated in this case. In the case of Union of India
v. Hindustan Development Corporation cited by the learned
counsel for the aspplicant, Hon'ble Suprsme court consi-
dered all the = of reasonable expectation, We

- quote relevant portion of the judgment:-

"For legal purposes, the expﬁctatlon cannot be the
same as anticipation, It is different from a wish,
a desire or a8 hope nor can it amount to a claim or
demand on the ground of a right, However earnest
and sincers a wish, 2 desire or a2 hope may be and
however confidently one may look to them to be
fulfilled, thesy by themselves cannot amount to an
assertable expectation and a mere disapproinitment
does not attract l=gal consegquences, A pious hope
even. leading to a moral obligation cannot amount
to legitimate expectation, The legitimacy of an
expectation can be inferred only if it is founded
on the sanction of law or custom or an established
procedure followed in regular and natural sequence.
Again it is distinguishable from a genuine expectat-
ions should be justifiably len¢b1mata and protactable
Every such legitimate expectation doas not by itself
fructify into a right and therefore it does not
amount to a right in the congentional s=2nse.”

20, In view of the authoritative explanation

as to vhat reasonable sxpectation is, we need hardly
emphasise that tha facts in the present case bafore us
do not contain necessary elements for presuming that
the applicant had a reasonable expectation in absence
of any sanction of law or custom by which Probationer
shall automatically be confirmed on completion of the

period of probation. We are, therefore, unable to agree
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with the doctrine of 1egit1ﬁate expectation having

been violated in this case.

21. Inview of the detailed reasons piven above,
we find no reason: for intereference in the order
impugned. Before parting with the cese, we would like
to observe that the applicant continued in service
quring which he became overage for any other service
under the government of India. However such 2 situation
cannot influence us in giving decision in favour of
the applicant as ours is not a court of QZﬁM”@ but

a court which only &nforces a right which has acerued
to the litigant by the operation of some mle. The
applicant can, however, make &an appeal to the compe tenti
authority on compasslonete eround end if he does s©

it would be open to the respondcnts to giver due

consideration to the appeal.

22 Wwith the above observations, this applica-

tion is dismissed, leaving the partles to bear their

own costs. = ‘LLJ%Eff%
w@&Vbﬂu« ; o

Me mber(J) Member (A)
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