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RESERVED 

.. ..,..,.. CENTRAL ADMINISI'RAT IVE TR1Bl.NAL,ADDIT IONA!.. BEN'.';H 

ALlAHABAD 

_DATED: THIS THE IO~DAY OF ~1997 

., J 

Coram : Hon 'b le Mr. S. Das Gupta AM 

H on 'b le Mr • T • L. Ve rm a JM 

-.-.ftllt.-.-.-.-. 
OR IQ INA L A PFI..ICAT ION NO .26 8/97 

Mohd. Javed Usman aged about 32 Years 

son of Mohd. Usman Ghan I , resident of 

526- Atala, Allahabad- - - - - - - - Applicant 

C/A Sri G .c .Bhattacharya 

Versus 

I , Union of India through Secretary, 

Defence, New Delhi. 
~ 

2. Defence Minister, Govt .of India 

New Delhi. 

3. Commandant a~d M.D. 509 Army Base 

Workshop, Allahabad Fort, 

Allahabad- - - - - - - - - - - - - - -Respodnets 

c/R Sri _N. B. Singh 

ORDER 

li\£ H on 'b le Mr • S • Das G uQt a AM 

Through th is application filed under 

section 19 of the Administrative Tribunals Act, 1985 

the applicant has assailed an order dated 17.2.1997 

by wh Lch the ar.p Ldc arrt was served v,1ith a notice of 
of the 

termination from service on expiryjperiod of notice 
has 

indicated there~n. HeLsought quashing of the af or-a s a i 

order and a cl ire ct ion to the respondents not to 
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interefere w it.h his functi-oning en .: the: po5.t, of.. ; 

Storekeeper in 508 Anny base Workshop, Allahabad Fort, 

Allahabad. 

2. · It appears f r cm the f ec't s te ee r-re d in the 

0 .A. that the applicant wasse lected for the post of 

Store-Keeper and was appointed w.e.f. 11.6.1990 on tha1: 

post on two year/ probation, in 508 Army Base Workshop 

Allahabad·· Fort, Allahabad. The period of pr-ob at Lon . 

was extended by one year fron 11.6-1992. to l0.6'.1993. 

Thereafter also the applicant has been working on the 

same post and he claims that neither d ~iring nor· after 

period of expiry of extended period of probation, he 

was given any ·adverse report. The impugned order dated 

17.2.1997 by which he was serve d with the notice of 

termination of service came to h:im as a surprise. 

Applicant's case is that having worked on rorobation for 

the maximum r,;a1111 it:h-ud l'~d permissible period of 3 

years inclusive of extended period of probation and no 

adverse report having been communicated to him nor 

any explanation h avdnq been called for during er after 

the extend~d Period of probation, the aoplicant ceased. 

to be. on probation w .e .f. 11.6 .l 093 2nd he sh a 11 · be 
..... ... ..: _.. 

deemed to h ave been sub st ant ive ly ar-p o Irrt ad on the p os 

of Store-~eper. The ar-p He arrt contends that inview of 
be 

th4.s, his services could notLte.rminated:.under the- 

provision of Rule 5(1) of CCS (TS) rules 1965. He furth 

contended that his ser vices e ou I d have b.een terminate 
t"1e 

in terms ofLletter of ar podrrt merrt issued during or afte 

2 years'probation or on expriy of extended period of 

prob at ion, but since he has been allowed to cont .in ue 

un inten'upted ly for about - 4 years thereafter with out 

adverse remarks etc, his services co•1ld not have been 
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terminated even in terms of the c onci,i t ions la id 

down in his anpo_intm,ent letter. He has quoted 

governement instructions issued by the Ministry 

of H~e Affairs under O .M. No.4/10/66/ES TS/ (C) 

dated-26.8.1967 according to which termination of ~ . 
service of a probationer cannot be made under the 

provision of Rule 5 of CCS{,IS.} rules, but the 

same can be done in terms of the condition laid 

down in the letter of appointment. The arplicent 

has further stated that he has already bec ons over­ 

age and he will notget further employment in case 

he is thrOVvn out of?:illfl service. 

3. .t 

Tbe respondents have appeared and con- 

tested the case by filing Counter affidavits. 

Initially they filed short counter in which conten­ 

t ion is that the applicant was appointed on temporar 

bas is on a temporary post on 2 years' pr>obat ion 

and it was also made clear that dur in'g the probat- 

t ionary period, if the ar-plicant va s found unfit 

his services shall be terminated :immedi.ately withou"tJ 

a s s iqnnq any reason. This condition va s made clear 

in the Appointment letter itself. The aoplicant, 

therefore, had no right to continue as pr-obat Lona r 

vi·. n -s P-,~-l-t~ of poor performance, which Wq.S th·e 

rea s-on for the term in at ion of his services. It is 
the 

further stated that inLabsence of any specific - 

- order of c onf irmat ion, the ar p lie ant remained on 

probation and, therefore, his services could Ai8t 

be termin9ted by issue of one month 's notice under 

Rule 5(1} of CCS(TS) rules. 

4.. It has further been brought out by the 
ed ie$pohd~f;t~'.ib:tt due to app Lic arrt 's prolong.L absence 

-- 
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from duty and poor performa'1ce, he could not earn satis­ 

factory .j.i!?s1ln:':t1m report for the first year of pro bat ion 

from ll.6'.1990 to 10.6.1991. Extradt of the adverse 

remarks were communicated to him in writing. He could 

a Lso=not; e'arn satisfactory probation report in the second 

year from 11.6.1991 to 16.6.1992. The report wa s forwarded 

to E.M.E. (Records) vide Unit letter_dated 5.4.1992 after 

communicating the extract of ·adverse remarks on the report 

of second year also to the applicant. Thereafter his 

probation period was extended by one year from 11 e6 .1992 to 

lC.6.1993. Hdwever, even after completion of 4 years of 

probation, netither the performance of the applicant nor 

his attendance improved and, therefore, he could not earn 

s at Lsf e ct.or-v reports. It is stated that the period of 

absence of. the applicant was regularised by grant of 

extraordinary leave without pay as the -applicant had 

pr oduced medical certific;::te. Apart from communicating ef 
~ 

the adverse r emar k s , the applicant was also advised in 

writing that if he continued to remain absent from duty 

and id not improve his peroformance, his services A.le.~ 

likely to be term in -::t ed due to unsatisfactory perf ormacre 

during the .period of· pr obat.Lor-, Since there was no improve­ 

ment in his performacne, reports for the entire period 

} 
of probation was put up before the Departmental remotion 

Committee on the be s i s of whose recommendation, applicant 

was not found fit for further retention in service. The 

decision in this regard was communicated by the Ministry 

of Defence on 28.1.1997 ~\he Army Headquarter~ ~ . 

based on which the impugned order dated 17.2.1997 was 

issued. 
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5. The respondents. sub sar uent ly filad a deta ilg at1.ngr ~ 
co-unter affidavit_',rJ.;.itg.pLsubstatntially the same 

- conterµ:ions . as ·made in the short counter affidavit. 

Jx~:4m~x~:~u1x.~,tt~.t~. They have also brought on 
i 

record that as per existing rule_.. period of probation 

., . .,.ca.n be extended upto 4 years and that specific orders 

are to be issued for confirmation of a probationer.and 

until such Orders are issued, pr obat ioner continues 

on probation. A reference has been made in th is regard 

to the instructions contained in Ministry of Home 

Affairs (Department of Personnel and A.R.) Office 
,/ 

.Memorand2s dated 19.5.1983 c,,5 24.2.1984 , 5.12.1984 
--- 

ans ~6.4.1989. They .h ave also annexed copies of the 
~ 

assessment report in respect of the applica.At during 

the oeriod of probation. as well as copies of· certa-in 

letters by which the applicant was advised to improve 
nee 

his attendeLand performance with a caution that other- 

wise his services'are likely to be ter:ninated. 

6. The applicant has filed a short rejoinjer 

affidavit as v•ell as detailed rejoinder affidavit. Apart 

frcm reiterating contentions in the O.A., it has been 

stated that it was incorrect on the part of the reso on­ 

dents to say that the applicant was appoin_ted purely 

on temporary basis on a temporary p os't-; He has again 

;asse'rte~that as ·he had a Ire ady c~pleted,maxim~m per>:.. 

tnissib-le~riod of prob at ion period and continued there_­ 

after for nearly six and half years, 'h Ls services could 

nn ct have been terminated in the manner in which it has 

been done by the/, impugned order. 

7. During the course of e rqunerrt s , learned 

c cunse 1 for the aco lie ant stressed upon the plea that 

the maximum period of nrobation being r ou-r years, the 

same could not be extended any further.Thus once period 
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of 4 years was over, the applicant should be deemed to 

have been confirmed. He mentioned that the applicant "s 

name also appears in the seniority list and th is would 

indicate that he was being treated as a regular ernp-loyee 

He next argued that CCS (TS ) rules cannot be app lie able 

to the probationer as the probationer is not a temporary 

ernp loyee. _His 1'0,xt line of argunent was that the impugne 

order was inf act a punitive order in the garb of an 

order simplicitor. In this regard, he relied on the 

decision of the Hon 'ble Supreme court in case of State 

of Bth~r--V/s "Shiva Bhikshuk Mishra 1970-SLR 863 and 

Anoop Jaiswal _ V/S Govt •. of India A.I.R. 1984 SC 636. 

He also pleaded violation of Article 14 of the Const i- 

t utiion, inasmuch as the .impuqne d order was passed arb it­ 

:rari'Jv· y the respondents. Finally he also took the plea 

- of vi,olat_ion. of~octrtn~of .legitimate expectation in hi 

support (~r~X)O<.x~-~~2<XtXx .. .r~:l.ying .. · oti the dee is ion of 

Hon 'b le Supreme court in the case of l.h ion of India 

V/s Hdn dust an: Development Corporation JT 1903 (3) SC 15 

B. The learned counsel for the respondents on 

the other hand argued that in absence of specific order 

confirming the aop Hc arrt , he continued to be on proba­ 

tion and, therefore, his services could be terminated 
I 

in terms of provisions contained in CCS (TS ) rules wh i.c 

are also applicable to probationer. He argued that 

there is no concept of aut onat.Ic confirmation of a 

Probationer by efflux of time·. He also stated th3t 

the service of the probation er can always be terminated 

during the period of probation on t~e ground of un­ 

satisfactory performance. He re lied on the dee is ion of 

K.V .Krishnamani V/s Lalit Kala- Academy JT 1906(6) Sc 312 

Jai Kishan V/s Commissioner of Police A.I.R. 1996 
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f, SC 660 and State of H:imachal radesh V/s Suresh Kt.mar 

Verma and anomher A. I .R. 1996 SC 1565 .- 

9. We gave our anxious (consideration to the 

rival pleadings on record as well as the arguments 

advaoed by the learned counsel for both the parties. 
' I 

lC. The applicant was admittedly appointed 

on prob at ion for a period of 2 years. A copy of the 

Appointment letter has been placed at annex ure A-1. 

We quote be lQfJ the text of the Appointment letter dated 

11.6.1990 as well as the relevant conditions of appoint 

ment :- 

" The terms and conditions of service in 
/ 

respect of the candidate to be appointed 

to the post of Storekeepex; in the Corps 

Of 8 M E • . . . . . . . 

1. You will be appointed in th is unit 

as. a Sorekeeper against tgmoorary post 

at the r.,ate of Rs,9;20/- pm in the scade 

of Pa~ of Rs,950-20-1150 El?.::-25-1500 

post of ,Jtorekeeper has been classified 

as Non-Industrial and you will be- govern 

by the terms and conditions of service 

briefly given in the succeeding par aqr-ap 

2. You will be on probation for a 

period of two '\ll.ears f r-on the date of 

your employment and during the probation 

2apy period if you are found unsui~your 
services may b e terminated fa1mediately 
lt h + . . w1 ou ... assigning any reason •••.• , ••• , .• 
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11. It :is clear from the letter of appoint- 

m errt extracted above that the applicant was acpo irrt ad 

o n+pr obat Lon for 2 years in a tempor_ary vacancy on a 

temporary post. rt is al so clear that the applicant's 
period of probation was extended ~. The- extract 

of the report would in die ate that the ar p Ldc arrt "s . 
attendance as well as performance were found un- 

satisfactory and ' therefore, he was ad-vised from 

t iJ!}e to time to Impr ovs his performance and was 

cautioned that f a Ll.Lnq which his services wo u Ld be 

termiraated~d~ring the period of probation~ From the 

perusal of .var Io us documents on record, we have 

no manner of doubt that the motive for terminating 

the services of the applicant was un sat Lsf ac't or y 

performance of the apolicant and, theref?re, if the 

aopHc arrt was on pr obat Ion, it c sr-t a i.n Ly constitute 

a valid reason for termination of his services. If 

any decision is required ~o be cited in supoort of 

this proposition, it will suffice to refer to the 

decision of Hon'ble Supreme court in the case of 

St at e of U • P • V / s Kaushal Kishore Shukla (1901} -.e~e-~ . 
of th~ the imnugned order ~~@€P 

I- 

,, 
16 ATC 498,. I.nview 

of termination is who hl y innocuous and v,ithot.rt any 

stigma. 

12. The learned counsel for the a plicant 

cited decisionsof Hon'ble Supreme court in Anoop_ 

Jaiswal as vell as Shiv .Ehil<shuk Misra ~s in 
, 

sup port of his content ion that even if the imp uone d 

o r-d er had ,nq, express word of stigma it was to be 

treated as punitive in nature as the same is founded 

on misconduct. In our view neither of the decisions 

v,ould be aoo Li.c ab Le to the case before us as the 
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facts in those cases ar e totally different. In those 

2 cases, the orders were founded on misconduct and 

\herefore, were set aside by the Hon'ble Su0reme court. 

In the case before us, reasons for termination :of 

services is unsatisfactory performance on the part of 

a probatio r1=r and is, therefore, valid ground for 

termi~ation of his services inview of the decision 

r andar sd in Kaushal Kum>r Shukla which has been followed 

in several subsecq.ieht decisions 

5upreme court. 

given by the Hon'ble 
/ 

13. In the case of Jai Kishan, cited by the 

learned cou1sel for the resoondents, the Hon'ble Supreme 

court inter-alia held that fai~ure on the part of a 

probationer to improve performance inspite of being 

kept on probation for longer period than t~ prescribed 

in rules would justify termination of his services. 

Similarly in K.V .Krishnamani case, which was alfso 

cited c~ by the learned counsel for the respondents, 

the Hon'ble Supreme court inter-alia held that the 

v·ery object of the probation is to test the suitability 

and if the Appointing authority finds that the candi- 
- he 

date is not sc:itable, certai:1lyjhas the po ,1er to ter- 
' 

minate the services of the employee. D"ecis~on in the 

case of Suresh Kumar Verma cited by the respondents 

/ does not, however, a pear to the relevant to the con­ 

troversy before us as the same is on the basis of 

entirely different set of facts. 

14. We next come to the question as to 

whether the acr.Li.c arrt could be deemed to have been 

confirmed on the post of store-keeper by efflu~ of time 

beyond the permissible period of 4 years in this regard 
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We have gone through various office memoranda; issued 

by Nodal Ministry o r the Govt. of India-, which have 

been reproduced in Swami's compilation of or de rs of 

Establishment an d admf nf.s t.r at lon , Tht.s-e..office memo­ 

randa,) reference of which have already been made in 

the counter affidavit filed by the re spcnden t.sg c Le ar-Ly 
/ 

stipulate that as long as no speci fie order of confirm­ 

ation or satisfactory completion of probation is 
~k 

is sued to a Prob a ti oner, such probationer i<. deemed to 

be on prob a ti on. 

15. The question a.s to whether a Probationer 

can be deemed to have satisfactorjz~completed the 

period of probation and thus confirmed on the post 

on eompletion of the period of probation including 

the extended period of probation came up before the .. 

Hon'ble Supreme court in case of Sukhbans Singh V/s 
4JR: 

state of Punjab/l.(1962) Sc 1711. In that case appellant 
( 

continued to be on prob a ti on for a long ti me after -- 
~ a..~ 

expiry of period of probation \lll:z normal period of 

extension. The Hon'"ble Supreme court ~ held that in 
au toma'td c al.Ly 

such~ situation, a Probationer cannot/acquire status 

of a permanent me mbe r ro f a service unless rules 
expresssively 

under which he has so~ght exemptionLprovide such a 

result. This decision was followed by the Hon' ble 

Supreme court in the case pf State of u. P. Versus 

Akber Ali Khan A.I.R. 1966 SC 1842 and State of 

Punjab Ver SUS Dhar am Singh A.I .R. 1968 SC 1201. 

16. The aforesaid question also came up before 

Hon'ble &'upreme court in Jai Kishan•s .case. Tqe 

Hon'ble Supreme court held that suecesstut completion 

of probation is a condition precedent for confirmation 
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and in case the authorities have given a Probationer 

more period than the maximum period of probation so 

as to see whether he improves his performance in 

service, they have the power to do so. 

17 •· From the facts be fore us, it is clear 

that beyond period of 4 years,. no specific oraer of 

extension of probation was issued. The applicent was 

allowed longer time to improve his performance. No 

specific order was also passed for confirming the 

applicant. No rule has been cited before us by which 

the applicant could be deemed to have completed period 

- of probation satisfactorily on completion of maximum - ~~ 
permissible period of p,ePfermance. In this situation 

"' ' we have no manner of doubt to conclude that the applicant 

continued on probation even after the extended period 

of probation expired and therpfore' his services can 

be terminated on the ground of unsatisfactory pergfor­ 

mance. The deo I s t on of Hon! ble Supreme court in case 

of State of Punjab V/s Dhar am Singh A.I.R. 1968 SC 1201, 

which has been cited by the learned counsel for the 

aop Li eant in O.A. would not be applicable to the facts 

of the present case since unlike Dharam Singh, there 

is no service rules cited before us which fixes specific 

period beyond which probationery period cannot be 

extended. 

ia. We now come to the plea taken by the l@arned 
~- ~~-,... 

counsel for the apulicant that ccst TS) rules e,aJ;.....be 

applicable to a Probationer. We have in this regard 

certain pronouncements by the Bombay High court in case 

of Ishverlal Naik V/s s.c.Arya (1984) I SLJ1(BOM).In 

the afo re sa l d case, Bombay High court held that as 

governemt·· servant on probation has not been included 
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.. in sub-ru]e 4 o• Rule I of CCS(TS) rules and has, 

i, 

therefore, not been excluded fr~m the purview of the 

CCS(T$} rules.5uch rule would apply to all government 
servants, \1'1ho are not permanent. We are in respectful 
a qr e emarrt with the aforesaid view. The applicant Prob­ 
s t ion er, was not a permanent employee and , therefore, 
the question of non-applicability of CCS(TS) rules to 
him does not arise. 

19. We lastly come to the p Ie e taken by the appli- 
cant that the doctrine of reasonable expectation has 
~an violated in this case. In the case of Union of India 

v. Hindustan Development Corporation cited by the learned 
counsel for the _applicant, Hon'ble Supreme court c on s i-, 

-ttal-:s 
dered all the ~ty*es of reasonable expectation. We 

. quote relevant portion of the judgment:- 

"For legal purposes, the expectation cannqt be the 
same as ~nticipation. It is different from a wish, 
a desire or a hope nor can it amount to a claim or 
demand on the ground of a right. However earnest 
and sincere a wish, a desire or a hope may be and 
however confidently one may look to them to be 
fulfilled, they by themselves cannot amount to an 
assertabla expectation and a mere disappointment 
does not attract lagal consequences. A pious hope 
even. leading to a mora 1 obligation can not amount 
to legitimate expectation. The legitimacy of an 
expectation can be inferred only if it is founded 
on th~ sanction of law or custom or an established 
procedure fol]o~ed in ~egular and natural sequence. 
Again it is distinguishable from a genuine expectat­ 
ions st-iould be justifiably legitimate and protectable 
Every such legitimate expectation joes not by itself 
fructify into a right and therefore it does· not 
amount to a right in the con-gent ion al sense. 1

' ,, 

20. In view of the authoritative explanation 

as to vhat reasonable expectation is, we need hardly 

emphasise that the facts in the present case before us 

do not contain necessary elements for presuming that 

the applicant had a reasonable expectation in absence 

of any s anc t Lo n of lav,• or custom by which Probationer 

Jl shall automatically be confirmed on comp let ion of the 

per io::l of pro bat ion. We are, therefore, unable to agree 
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with the doctrine of legitimat~ expectation having 

be en violated in this case. 

21. 
Inview of the detailed reasons given above, 

we find no reason-:: for intereference in the order 

impugned. Before parting with the cese, we would like 

to observe that the applicant continued in service 

· during which he became overage for any other service 

under the §Ov~rnment of India. However such a situation 

cannot influence us in giving decision in favour of 

the applicant as ours is not a court of ~~r but 

a court which only ,Lnforces a right which has accrued 

to the litigant by the operation of some rule. The 

applicznt can, however, make an appeal to the competen1 

autho'!'ity on compassionate ground and if he does so 

it would be open to the respondents to give~ due 

consideration to the appeal. 

22. 
With the above observations, this applica.- 

tion is dismissed,. leaving the parties to bear their .we 
Member (A) 

own costs. ~v~ 
Me mber(J) 


