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Allahabad this the *1998

Hon' bl e Mr. s. K. Agr awal. Member L..J. 1

Narsingh .;)/0 ,jhri Surat working as section Engineer
(Elec)/Power House, Eastern hailway, chopan, resident
of "ailwaY uarter No. 322-A, uriver Colony, chopan,

Applicd nt

By Advocat efr,jri Anand Kumar/CoP.Gupta

Versus

1. Union of India through General Manager, Eastern
hail way, Gal c ut ta.

2 • .;)r. J.):i.vl. Personnel Officer, Eastern Railway, uhanbad.

3 • .;)r~ Uivl.Electrical Engifieer(G)/E.hly., uhanbad.

4. ~r. ~ection En¢.neer/Elect/E.hly., Chopan,

J; e$?o nde nt s

By Adyocate ~ri A.K, Gaur

By Hon' bl e Mr. s, K. Agrawal, dtMBEh (J)

In this O.A. under ,jection 19 of the Adninis-

trative Tribunal s Act, 198:', the prayer of the appl i ca nt

is to quash the impugned order of transfer dated 21.8.97.

2. The facts of the Case as stated by the applicant

are that the applicant was initially appointed as electrical
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Chargeman'B' at .uhanbad division of Ea ste r n hailway on

25.4.80. Thereafter, he was promoted on the basis of

Electrical Chargeman ' • and thereafter on the post of

Electrical Foreman 'A' or ~ection Engineer on 28/4/97.

It is submitted that the a pplicant was transferred on

22.8.88 at Gujhandi. station from uhanbad and thereafter

21.4.92, he was transferred from Gujhandi station to

Chopa n (U.P.),and by this impugned oraer of transfer,

the applicant was transferred to Ba r kak a na from Cho an.

It is stated by the applicant tnat the impugned order

of transfer has caused '::J) much incovenience because the

education of the children of the applicant will be ef f ac t e d,

It is al so submi tted tnat the impugned o r oe r of transfer

is issued with rnalafide intention and col o ur ahl e e15ercise

of powers of the respondents as it appears that in the

impug ned order of tran~feI' i tsel f, the applicant is asked

to vacate the quarter prior to his joining at the next

station. It is also stated that Lmpmq ne o order of trans-

fer has been issued in the mid academic session, therefore,

liable to be qUashed.

3. The co unt e.r-saf f Ldav I t has been filed by the

respondents. In the counter, the allegations made by the

applicant, are totally denied and stated that the impugned

order of transfer has been passed for' the exigenci0s of

service as it was felt necessary to bring higher standard

to ehsure the trdin lighting service as well as to minimise

train lighting problems and ..;)ri Nal'singh-tne applicant was

havir'g a better train lighting backgrounds f ol l owi.rq his

previous posting at ...lhanbad, r~in Lighting .Jepot. There-

fore, the applicant was transferred from CQcpan tg Barkgkana

in the exigency of railway services and to ensure proper

supervision and pl anru ra, of train lighting
::l ar rangement
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specially in Barkakana area. It is also stated that the

applicant was asked to vacate the railway quarter .with

a view to make raorn for ot her railway employee to be

posted vlde tne a r:licant and to avoid unaut hor i se d

occupation and retention of the same. It is also stated

in the counter, that transfer to Bar kakana will not

cause so much incoflfenience as cnildren of the applicant

can he conveniently adnl t t e o to ce nt raf chool at Bar kaka na

at any time. Therefore, on the basis of the count er-cif f.i oavi :

filed by the respondents, the respondents requested to

di smi ss t hi s ().A. with co st.

4. [ne r sj o.i.n.Ier has also b.een filed. In the

rejoinJer.,.again, "the ground of mal af i de, colaurable exercise

of powers and groun~ of mid session transfer has been

rei t~rated.

s. Heard, tne learned lawyers-for tne applicant

and learned lawyer for the responJents ana psr use u the

written submissions made by the learned counsel for the

appki cs nt a s well a s the lea.poQ!ti .to unse I for the re spon-

dent s.

•
Learned lawyer for the a pplicdnt has submitted

that the transfer of the applicant is a mid session transfer

which has effecteu the eJucation of his children, therefore,

it sho ul d be qUashed. 1n support of hi s co ntentio n, he

ha s ref err ed t ne Case" .)lrec"tor of ;)chool ducatio n, adra s

anJ Others Vs. O. Karugpa Thevan anJ Others (1Y96) 1_

U.P.L.B.~.C. 347'.

7. On the other hand leanned counsel for the

r e soo nderrt s while objecting above submis s.ions , ar-]ued
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that there are proper school facilities{Central ~chool)

available at the place of transfer of the applicant and

by mai ntal ni ng t he order of status-quo by t hi s Tribunal,

this ground does not survive at present.

8. I gave thoughtful consideration to the rvial

contention of both the parties and perused the ~hole r ecor c,

9. In 'Uirector of ~chool Education's case, the

Hori' ble ~upreme Court was of the view that ttthe fact that

the children of the employee are st14dying should be given

weig htage particul arly when exi.qencae s of serv ice are not

there." In the instant case, the r espo ndant s have categori-

cally stated and explained in detail in the cQunter, that

the impugned order of transfer was issued in exigencies

of sezv i ce , Moreover, the applicant failea to establish

the fact that how the impugned order of transfer has effected

the education of the children. In view of this, there is

no basis to interfere in the lmpu;ined order of transfer.

10. Learned counsel for the applicant further

submits that the respondents have transferrea the applicant

wi th mal afi des and in support of hi s contention, he ha s

r of err e.r the Case '.;;;.hri Arvind uattatraya Uhaode Vs. The

~tate of Mahar a shtra & Ors.]. To 1997( 6) .:..!C. 222,'. un the

other hand, learned lawyer for the respondents while objecting

the above arg ument s has submitted that the transfer of the

applicant was made in adninistrative exigencies. The counter-

reply filed by the respondents makes it abundantly clear

that the applicant w;s.stransferred not with mal af i des but

in the interest of adninistration. There is no direct

allegation of mal a f i des against any of the respondents but,

on the basis of the facts and circunstances of this case,
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even malafiJes Cannot be inferred.

11. In 'UWess Newspapers (P)Ltd. Vs. Union of

India(198b) 1 ~.C.C. 133', the Hon'ble .:lupreme Court has

observed that where ma.laf i de s are allegeJ, 1. tis necessary

that the person against whom such allegations are made,

should come forward with an answer refuting or denyi~

such allegations. For otherwise such alle'::jations remain

unrebutted ana the court woulJ in such a Case be constrained

to acceJ.pt the allegations so remaimng unrebutted and

unanswered on the test of prObability.

12. In '~ankaranar~an Vs. ~tate of Karnataka

(1993) 1 ~.C.C. 54', the Hon'ble ~upreme Court observed

that it may not always be possible to demonstrate in fact

with full and elaborate part1culars and it may be permissible

in an appropriate Case to draw reasonable inference of mala-

fides from the facts pleaded and estahlishe. ~uch inference

must be based on factual matrix and such factual matrix cannot

remain in the realm of Lnsa nuzt i.ons, surmises and conjectures.

13. In the case of '~hJ..lpi BOse Vs. ~tate of Bihar

& Grs. ~.C.C. 1992(L&~).l..21.!., their Lordships of Ron'ble

.:l~preme ~ourt hel~ that 'the order of transfer Can be inter-

fered only on the ground of malafides and violation of the

statutory rules.

14. In ' .K.~ingh ys. lJmon of India 1994 .C.C.&.

(L&~) 11301, their Lordshi s of the Hon'ble ~upreme Court

I0b s ~IVe-d that i flCase of per sonal di f f i c ul.-s.tie-s rel ati ng to

transfer, the difficulties sho ul d be more _appropriately

considereJ by the departmental authorities rather than the

Tribunal because the departmental authorities are expect s n

•••• pq , 6/_
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to have more immedi ate knowl e 09e abo ut the appl i ca nt ,

15. s applicant f aa l e d to establish mal af i de s

against the respondents by direct evidence an..) even no

inference can be drawn on the Ifjasis of the facts and

circumstances of this Case, therefore, on this ground

there is no basis to interfere with the impugned order_

of transfer.

Learned counsel for the applicant durlflg the

course of his arguments has also submitted that order fer

eviction of the quarter alloted to him sho ul, d be stayed.

In view of the ciiscus5ions made above, I do not feel it

proper and in the interest of justice to re~train the
eviction

r eppo ndent s "Order-ing Lof the quarter occupied by the

applicant. The quarter facilities are available to an

employee who i!:> po st e d at a parti c ul ar pi ace •.A S 500 r as

he has transferred, he must vacate the quarter al Lo t e d

to him so as to give a chance to t ne other employee who

.9re in queue. -----.- Therefore, equi ty does not demand

that the order of responde ts regarding eVlction of a

quarter alloted to the applicant, should be stayed.

In view of the above, the applicant falled

to make out a Case for interference by this Tribunalo

18. Therefore, this 0••• is dismissed wi t n no

oraer as to costs.


