CENTRAL ADMINISTRATIVE TR IBUNAL
ALLAHABAD BENCH ¢ ALLAHABAD

ORIGINAL APPLICATION NO,1421 OF 1997

- ALLAHABAD THIS THZ T°70AY OF o<& 2003

HON'BLE MAJ GEN.Ke K. SRIVASTAVA,MEMBER-A
- .HUN'BLE MR, A, K. BHATHAGAR ,MEMBER=] o

8.P. Singh (Indian Postal Service )
at present Senior Deputy Director Generzal,

= (Vigilance) Postzl Jirectorate,
New Delhi, Dsk Bhawan,
Sansad Marg, New Qelhi,
permanant resident of 53F/2 Beli Colony,
Stanley Road, Allghabad
i el nad e dend AP PRLCRIL:

( By Advocate Shri S5.P. Singh )

= g Versus
1. Union of India,
-ﬁali' through Ministry of Fipance and
its Secretary Govermnment of India,
New De ih i-
2 Jepartment of Personnel & Public Griavance,

Ministry of Hom= Affairas,
New Delhi,

— . ...;.;:b-r"tﬂ-s‘?.'

3. - Department of Post
Minigtry of Communications through
its Secretary, Department of Post
Oak Bhawan, New Jelhi,

4. Chief Postmaster General,
Uu.P. Circle.

| Lucknow, csssssessssReapondents

( 8y Advocatae Shri R.C. Joshi )
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In this 0.A. Piled under section 19 of Administrative

Tr ibunals Act 1985, the applicant has prayed for the Polliwing

reliefss-

"a)to isaue writ, direction or order in the nature

of mandemus directing the respondents to make payment
of Pull pay and allowances for holding the additional
fill charge of the post of the Post Master General
Allghabad or Gorakhpur Region from 16th August 1993 to
22nd October 1397 in respect of the applicant and
othar Governmnent servants who are gppointed to hold
additional full charge of eqQuivelent paost for a
period bayend 39 days within a reasonable time,

b)to issue further a writ of mandanus for making |
payment of Pull pay allowances for holding the
additional Pull charge of tha post of Post Master
General of Allahabad Region and Gorakhpur Region from
16th August 1993 to 22nd Octoher 1997 with interest

on the due gay and allowsnces at the rate of interest
payable on the deposit in Generel Provident Fund (GPF)
in the case aof goverment servants from 16th August 19:
till payment is made to the applicant,

c)to issue further writ direction or order in the
nature of mandanus directing tha respondents to make
payment of the cost of this claim petition.”

e The Pacts, in short, are that the applicant was
Indian Postal Service Officer who in due course of time got
promotions and by order of Oepartment aof Post dasted 23,07.1293
(Annexure=1) he was transferred frum the post of Post Magster
General (in short PMG) North Karnataka Region, Dharwad to the
post of P.M.G, Gorakhpur Region, In persuance tao the order
dated 23,07,1293 applicant took over the charge of PMG Gorakhpur
on 14,08.,1993, By order of respondent no.,4 i.e. Chief PMG,

UsPs Circle dated 16,08.1993, the. applicant was directad to

:agﬂwwedihdf

the additional charge of PMG Allahabad Region on 16,08,1393 in

hold the charge of PMG Allaghebad Region in additixrlftn his oun

post without any extra remuneration. The applican

addition to his oun and relinquished the same on 03,12,1993 (FN).

However, he vas fPuther ordered to hold additional charge of
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PMG, Allshabad Region vide respondent no.4 order dated 31.1.1994
(Annexure A~6). Thez applicant assumed the additionsl cherge of
PMG Allghabad Region on 02,02,1994, By orders of respandant:
no.4 dated 31.05,1994 (Annexure A-B) and 28,06,1994 (Annexure

A=9) the applicant continued holding additional charge of PMG

Allahabad Region. The applicant by otder datad 19.16.1994
(Annexure A-10) was transferred from the post of Gorakhpur
Region to tha'pnst of PMG Allahabad Region with further orders
to hold the additiansl cherge of PMG Garskhpur Reggion without
any sxtra remuneration, In pursuance, tc the order dated
19.40.1394, respondent no,4 i,e., CPAG, U.P., Circlae, Lucknow
issued order dated 11.11.1994 (Annexure A=11)e The applicant
relinguished the charge of PMG Gorakhpur Region on 26, 10,1224

Y“assumed the charge of PMG Allahabad Regionk
and this time lvith additional charge of PMG Gorakhpur Regions

The applicant continuad holding tha additional charge of PMG
Gorakhpur Region under the orders of respondent no.4. The ﬂ
- applicant uas prnmbted in the grade of Senior Deputy Director/
Chief PMG vids Qepaesrtment of Posts order dated 09, 10,1957
(Annexure A=-15), Thereafter the Departmenc of Posts issued

L another order dated 21,10, 1337 (ﬂnnaxura ﬁ-‘lﬁ) pusting th_ﬂ: -Lﬁ-!"m;’

applicent as Senior Dy, Dirsctor Genzral (Vig). Therefore, in
pursuance of the order dated 21,10,1937 the applicant relinquishg
the charge of PMG Allahabad Region with additiongl charge aof I|'PHG E
Gorakhpur Region on 22,10,1937 (AN)., 8ince there was no m%Atﬁnn
regarding holding of additional charge of PMG Gorakhpur inthe
.é Department of Posts order dated 21.10.1997, the applican@&ada a
| detailed reprasentation on 22,10,1997 seeking curractinqﬁltha
order dated 21.,10,1937 and also regarding extra renunerﬁﬂn as
he had held the additional charge of an independent radn far

0t datel

more than four years, The representation of the appl

21,10,1937 uwas fexed to Sacretary Department of Post




" No.378/00 which has attained finality as the ssme has not been

not take any action/decisions. Aggrieved by the same the applicant

filed this OeA. on 18412,1397 which has been contested by the

. respondents by filing counter reply.

s Sri S.P. 5ingh, learned counsel for the applicant
subnitted that the agpplicant's claim is as per ruleg, He is
neither claiming extra nor less. The learned counsel for the
applicant argued the provisions of FR 49 as amended (amendment
dated 23.06,1983) at length and submitted that as per FR 49

Sub Clause IV the applicant is entitled for extra remuneration

in addition to his own pay and allouances. He also submitted that
tha pay of the highest bureaucrat is f5.30,000/-, therefore, the
applicant is entitled for extra renumeration upte 15.30,000/-,

The learnad counsel has placed reliance on the order of Calcatta

Bench of this Tribunal deted 03,08,2002 passed in 0.A.

chellenged in any superior court,

4, Resisting the claim of the applicant Sri G.R. Gupta,
learned counsel for the respondents submitted that tha applicant,
having accepted to hold additional cherge without payment of any
additional remunerationgcannot claim the same later one It was

communicated to him in writing that he had to haold the additional
cherge without any remuneration and, therefore, the applicant

has no legeal right to claim any extra remuneration beyand the

scope of order,

D Citing the example of ChieP Post Master General, the
learned counsel submitted that sven thz CPMG, U.P. Clircla;in

addition to his own cherge, holds the charge of Lucknow Region



Vi
but he is not baing/any additional emolument, Besides due to

non-availability of gufficient number of persons in the grade

in the department at a given time due to retirement, promotion,

Adéputatipn etc. the applicant was given such an additional charge

gpecifically stipulating that no extrs remuneration shall be
payable, It was an adninistrative arrangemenc and respondents

A
are Pully competent to order {hr such arrangementses

B

Ge The lesrned counsel for the respondents alsc submitted
that the Poat of PMG Corakhpur was temporarly redeployed in the
Postal Department, New Daihi as General Manager LbLIbh Scheme
introduced by the Govermment and, ther=fore, the sdoitionsal
charge cof PMG Gorakhpur Region had to he given to the applicent
being PMGC of neighbouring Regions In fact it was extension

of the jurisdiction of PMG Allahabad.

Te The grounds taken by the respondents in counter reply

have been denied by the applicant in RA,.

8 Beard counsel for the perties, carefully considered
their submissions and closely perused the records as well as the

plaading Se

O Admittedly the applicant has held the full gdditional
cherge of Allshabad Region as well as Gorakhpur Region for more
than four years {iigadf.ﬂa.1993 to 22,10,1997 axcept.fur 61
days, without anaKrEMUHEratiun. The argument of the respondents
that it vas extension of jurisdiction aof PMG, Allahabad has no
substance, The applicant did hold the additional chargs of

PMG Gorakhpur Region as well gfter taking over charge of PMG
Allahabad Region and the argument of the respondants that the

post of PMG Gorakhpur Region vas redeplnyad'in Pnatal.ﬂapgrtmnnt
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New Delhi will not negate the fPact that the applicant continued
holding additional charge of PMG Gorakhpur Reggion till he
ralinguiéﬁed charge of PMG Allahabad Region on 22,10,1997 (AN) .
104 AJ-“ ‘Another ground taken by the respondents is that the
;Ppli&ant uaﬁ communicated in writing that ke would not be
entitled for any extra remuneration and, thersfore, once he
agread for the samne, he cannot legally claim extra remuneration.
We reise a question to outselves whether the applicant could
refuse to carry out the orders of superior authority, The only
answer to this question is °'NO® because in administration
refusing to carry out the orders of the controliing guthority
would amount to misconduct and obviocusly the applicant carried
out the orders of his controlling authority issued from time to
time regarding holding of additional charge of a Postal Rggion.
The respondents have also cited the example of CPMG, U.P. Circle
that he is not being paid any extra remuneration for holding the

cherge of Lucknow Postal Regione We would nol like to make any

observation on this point as we are unaware of the arrangement in

ragard to CPMG in the Postal Regionalisation Scheme. Houever,
this plea cannot be taken to deny the gpplicant his claim if
that is covered under rules. Non—~availability of equivalent
officer can also not be accepted as a ground to deny the

applicant his rightful claim if covered under ruled.

11, The crux of the matter is whether the claim of thsa
applicant is covered by tules or not, The learned counsel for
the applicant submitted that the claim of the applicant is
covered under the prnuiaiuné of FR 49 as amended. The applicant
has taken this plea specifically in para S(#ii) df the 0.A.
under sub=hgad grounds and the respondents in para 27 of the

counter have stated that as per FR 49 additiongl remuneration is

adnigsible only when a Gover ment Servant is Pormally appointed

b

| i
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to hold additional charge of another post and in this case no

such formal appointment was made.

12, - _. Faf ﬁraper apprecigtion of the controversy it would
‘be apptuﬁriate to qQuote FR 49 as decision in thea case would
finail} depand whether the provisions of FR 49 would be appli-
cable in this case or not, For convenience sake we would like

| to quote FR 49 as under:-

"FeRe 49, The Central Govermment may appoint a
Government servant aglready holding a post in a
substantive or officiating capacity of officiate,
as a temporary measure, in one or more aof other
independent posts at one time under the Gover ment,
In such cases, his pay is regulated as follouss=-

(i) Where a Govermment servant is formally appointed
to hold full charge of the Buties of a higher
past in the same office as his oun and in ths
same cadrefline of promotion, in addition to
his ordinery duties, he shall be alloued the
pay admissible to him,if he is appointed to

officiate in the higher post, unless the
competent authority reduces his officliating

= pay under Rule 35; but no additional pay shsall,
however, be allaowed for performing the dutiss of
a lower post;

: (ii) where a Goverment servant is formally appointed
\L' toc hold dual charges of twoc posts in the same
- cadre in the sgsame office carrying idaentical
scales of pay, no additional pay shall be
admissible irrespective of the period of dual
charge;

Prdvided that iP the Covermant servant is
i appointed Lo an additional post which carries a
o speclal pay, he shall be allowed such speciel
: pays

(iii) wherae a Govermment servant is formally appointed
to hold (charge of another post) or posts which
) is or ere not in the same office, or which,

=a though in the ssme office,is or are not in the
by 1 same cadre/line of promotian, he shall be
18 allowed the pay of the higher post, or of the
highest poat if he holds charge of more than
two posts, in additiona to ten percent of the
presulptive pay of the additional post ar posts,
if the additional charge is held Por a period
exceeding 33 days but not exceeding 3 months;

Provided that if in any particular case, it is:
considered necessary that the Govermment servant
ghould hold charge of (another post) or posts
P for a period exceeding 3 months the concurrence
4 of the Ministry of Finance shall be obtained

for the payment of the additional pay beyond the

he—
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e case exceed fs.8,000;

the period of 3 months;

(iv) where an officer is formally appointed to hold
. full additional charge of another post, the
aggregate of pay and additional pay shall in no

v) no additionsl phy shall be adnissible to a

+ Covermant servant who is appointed to hold
current charge of the routina duties of (another
past) or posts irrespective of the duration of
.the additional charge;

(vi) if compensatory or sumptusry allowances are
attached to one or more of the posts, the
Govarmment servant shall draw such compensatory
or sumptuary allowances as the Central Govermment
may FPix;

Provided that such allowances shall not exceed

the totel of the compensatory and sumptuary
allouances attached to all the postss”

13. From careful reading of the FR 49, we observe that
FR 49 pravides Por combination of appointments. Under the

provisions of FR 49 the Central Goverrment is authorised to

appoint a govermment gservant holding a post to officiate as a
Lemporary measure in one or more other independent posts at one
time and to regulate the pay of such govermment gservant. FR 49
envisages five contingencies for such appointment with specific
conditions for each of such appointments and gquantum of the pay
for each of such appointment, In order to examine the case of
the applicant we would like to give such contingencias in a

tebular from given as under:=-

Sl. Contingencies Conditiuns fPor such Quantam of justi-
No. of combination conbination of Pied pay for gache.
-2f appointmant appointment. o o= R ot

(1) Full cherge of a Appointment to be Pay of the higher
higher post (i)Foreml post,
(F.R. 49(i) (ii)In the same office,

(iii) In the same cadre/
line of promotion
and,

(iv) Por any period

(2) Performing the for any period No additional pay.

duties of a M

- -*__.m.n;,:_w - ?:ai".‘
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louwer post

hi.

[F.R.49(1)
(3) Dual charges of ((i;Fnrmal No Additional Pay
two posts i g8 same '
(FsR.49(11) 4P 128
(iii)in tha same
cadrae,
(iv)in the identical
acale
(v)for any period
(4) Holding charges (igFurmal | Pay of tha higher/
oP another pgst/ ii)in the same highest post plus
poats (F.Hdg(iii) office or not 10/% of presumptive
iii)in the sane cadre/pay of additional
line of promotion post or posts,
or not.,
iv)for a period
exceeding 39
dayse.
(5) Holding current For ang period No additional pay.
charge of routine
duties of another
post/posgts
(FeRe49(v))
14. The case of the applicant certeinly does not fall under t

the contingency at serial 1,23and 5 of the above tasble as thesa

cantingenciss are easily distinguishable. The case of the

-

applicant falls under contingency at serial 4 of the sbove table,

The lougic beﬁind FR 49 is to tak=z note of combinaticn of

éppuintments and due compensation to the holder of such

appointments, Baesides FR 49 in addition to the asbove combination

of appointments, provides for the maximum pay which would be

admissible to such govermment servant in sub-para(iv) and grant

of compansatory or sumptuary allowances attached to such post/

posts in sub-para (vi) thersof,

15, Sub-psraliv) of FR 49 was inserted under FR 49 by

Goverment of India, Department of Personnel and Training
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notification no,4/17/88 Estt. (Pay II) deted 23rd June 1989,
which took effect from 15¢th July 1989 i.e., from the date of
publicaFFQn in the Gazatte of India. This clause prescribad

max imum limit at #&,8,000/- in & month on receipt of aggregate of
pay and additional pay for additi;nal charge of post/posts. The
retionale behind this limit nfib;b,ﬂﬂﬂl- (now reviged to

Rs« 26,000/~ with ePfaect Prom 01 Jan 1996 on sccaptance of
recomnendation of Uth Central Pay Cummiasiurﬂappears to be pay
of the highest Lf.---_--"Guuarrmant servant under Goverment of
India, i.e., 3ecretary of Govt., of India. MWowever, the fact is
otheruwise. The maximum pay of g Gover mment Servant prior €o

Vth Central Pay Commission was fs.9,000/~(Revised to %.30,000/=)
Therefore we feel that since there is justification of revision
of the maximum limit Prom §s.25,000/~ to fs.30,000/-, Govt. of

India, should take decision in this regard,

16. We would like to obsarve that FR 43 provides for
condition of formal appointment aon the post/posts in cases of
combinagtion of appointmentss It is for the authorities to issue
the orders and the appointee has no role to playe If the
respondents Pail to tgke the reduirzsd action, they are
responsible for the seme and not the Govermment Servant., The
respondant’s plaa, that there was no formal appointment, has no
substance., It cannot be denied that applicant did hold
additional charge for a considerable length of time. UWe have
also perused the order dated 03,08,2000 passed by Calcutts

Bench of this Tribunal in 0.A. No,378/2000 which has attained
finality and Pind that the lau laid doun ia sQuarsly ;pq}icable in

this case with which we are in respactfdl agraamenﬂ.fha applicant
Weld Pull charge«cf additional posts.

(i) Additional charge of PMG Allahabad Region from 16,08, 1993
to 02,12,1993 and 02,02,1934 to 25,10,1994,
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(ii) Additional charge of PMG Gorakhpur Region from 26,10, 1994
to 22, 10,1937,

under. formal orders of the competent authority and, therefore,

entitled to receive additional pay subject to present existing

nax imum of Rs.8,000/-p.m. frevised to Rse 26,000/-pm, wWeadef.
01.01.1996) under provisions of FR 49 (iv). The action of the

respondants in denying the same is arbitrary, irrsgular and

against rules, |

o 17 » In the Pacts and circumstances and our aforesaid

~ discussions the 0.As is allowed with fcllowing directionss-

(i) The respondents to pay the additional pay to the
applicant for additional charges subject ta max imum
of &s.5,000/- (revised to R5.26,000/= w.e.f. 01,01,1396
as prescribed in FR 49 (iv), within a period of thre=
months Prom tha date of communication of this order.

(ii) Since the applicant has been denied his legal claim
4 which is fully covered under rules the raespondents shall
pay to the applicant 104 interest on thes amount payable L_____,_
from 18.12.1997 i.e.s the date of filing of this 0.,A
(] | and o the date of payment,

(iii) The applicant shall submit calculation of his claim to
the respondent no.4 i.e., Chief Post Master Ganeral,
U.P. Circle, Lucknow within Pour weekss

Wde also direct respondent no.2 i.e. Ministry of Psrsonnel,,
Training and Public Grievances to consider tgking actiun as
ﬁ observed by us in para 15 abovs in consultation with Ministry of

Home APfiars and Ministry of Finance withim reasonabls period.

18 « There shall be nc aorder as to costse

g

Member=J Membar=A

/Naglam/-



