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the judgment ? ' S

&4 whether to be circulated to all Benches %, Ne -

&‘Jk@‘) g

( SIGLNATURE)



e

ALLARAB A)  BENCH
AkLLAHABAD

GENTRAL ADMINISTRATIVE THIBUNAL @

rigingl Applicetion No. 1032 @ 1997

| b |
Allahabad this the M day of _{Aﬂw___, 1999

Hen'ble Mr. 9.L. Jain, Member { J )

Uinesh Kumar bLubey, 2on of shri 3.N. Lubey, resident
of 562/B Bichhiya hailway Colony, Gor akhpur.

By Advocgte shari s.K. Om
Ver sus

1. Union of Indies through General Manager, North
Eastern Kailway, Gorakhpur.

2. Chief Personnel Officer, North castern nailway,
Gor akhpur.

3. Controller of =tores, North Eastern Railway,

(5 Or athur .

kespondents
By Advocgte shri D.C. saxeng
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By Hon'ble Mr. 3$.L. Jain, Member (J )
This is an application under sectiocn 19

of the Administrative Tribunals Act, 198 for a direction/

order/writ in the nature of certiorari guashing the order

X 085.4.97
dated 03+9797 issued by the respondents ahhexure 41

alongwith cost.
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A The applicant was posted as osenior
Clerk under udeputy Controller of otores{Construc-
tion) (B.G.) Gorakhpur, is working under respon-
dent no.3 and is posted in the office of Manager,
Printing and ostationery, is transferred from Gora-
khpur to Izzat Nagar division and posted in the

Office of District Controller of stores vide order

5% AS ?37

annexure Ae=l.

3. The gpplicant has challenged the
sald transfer order onthe ground that he is a
Class I1I employee, cannot be transferred inter
divisionally. Moreover, he was transferred from
Eastern Railway to North Eastern haeilway, Gorakh-
PUL on his reqguest by accepting tﬁe bottom sen-
iority, vistrict Controller of stores is entirely
a separate unit havirg their sepcrate seniority
list, hence he could not be transferred to g diff-
erent unit, as he will loose hi% seniority in és'
much as in the transferee unit he woula be placed
at the bottom which is in contrgvention of circul-
ars dated 30.9.85, 31.3.1Y71 and U7.6.88,08.4.95,
the wife of the agpplicant 1s severe heart patient
and under treagtment of competent Doctor at Gor akh-
pur since 2v.8.%7 gnd advised complete bed rest,he
is the only male member in the family, her daughter
is stumdying in Class VI in Gor akhpur and during
the mid of academic session, adnission in all sch-
wls are closed, thansfer at such moment is in con=
travention of circular dated Ui.lb.i&?l, 08.4.1991,
the transfer order is punitive and has been passed

on the basis of complaint dated 30.0.97, made by
L’ 4
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Senior Superintendent of Police, Gorakhpur without
application of mind and is colourable exercise of
epower on administrative ground, Hence this 0O.A,

for the above said reliefs,

4., The respondents have resisted the claim,
admitting the fact of the complaint dated 30,6.97 made

by Senior Superintendent of Police, Gorakhpur alleged
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Supplementary C,A,., that after receipt of the said
complaint, the matter was got examined with the Chief
Security Commissioner(RPF), North Eastern Railway, Go-
rakhpur and orders are passed after careful consider-
ation and application of mind by the competent auﬁhority
after more than 2 months from the date of receipt of

e

the complaint from Senior Superintendent of Police,

Gorakhpur, It is further alleged that there is no loss
Of seniority in the erpvent of his transfer 6 LTzzat
Nagar and he will continue to get the same benefits
which he could have got prior to transfer, he would
not be placed at bottom in the seniority unit of Izzat
Nagar and he could get the seniorkty as per date of
ety toltheNgiradel B i le ailmeﬁt cannot be pleaded as

a defence, the directions are merely guldelines even

in respect Of academic session and cannot ke taken as

-

ahde fencel

Do In the rejoinder-affidavit, the facts
alleged in counter-affidavit and supplementary counter-
affidavit, are denied and facts stated in the O,A. are

reiterated,

6 o ' Annexure A=2 mentioned as undﬂr,
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T The above fact makes it clear that it is

the general rule that a railway employee shall serve
through out his service in the same railway or in the
same railway organisation and there can be an excéption
to the same but exceptions are to be claimed and est-
ablished by the respordents which they failed to est-

ablish.,

(35 s Regarding ailment of the wife of +the app-
il an ER RER SISt celEoc e vl tha EREierel i cRnoRa i et —
aticn from the sade of the applicant that no medical
facility is availabk at Izat Nagar .. This can be a
ground for sympathy but not a ground for cancellation

of transfer. The applicant las to manage his own aff-

’"’M e Whene o} 1 A\ tral” Quch %uu\:, » Mcwwblm
atrs, further more the plea is half hearted and such e o

a2 plea canpnot be entertained,

9. Regarding transfer in mid academic session,
it is to be mentioned that it is to be avoided vide
annexure A-4 but in administrative exigency , which

cannot be aduced as a defence,

16 As it is admitted position that the respon-
dents received a complaint from S,5.P, Gorakhpur in
respect of the applicant, the respondents claimed that
even after receipt of the same, the matter was got ex-
amined by the Chief Security Commissioner(RPF), N.E,
Railway, Gorakhpur, the respondents failed to place

the said file before the Bench, Nowhere it is alleged
that the applicant was heard in defence or the matter
was got examined in presence of the applicant,

g
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11, The applicant's counsel relied on 'A,T.R,

1986 C.A.,T.304 XK,K. Jindal Vs,General Manager, Northern

Railway & Ors,, decided by C.,A.T., Delhi Bench on ‘25th
& ¢ V%

March, 1986 , which lays down: that conclusions reached

(4}
N

without any inquiry is violative of Article 311(2) of

H

the Constitu tim ¢f Ihdia and provisions governing dis-
ciplinary proceedings. Such a conclusion cannot be

R
reached behind the back of the applicant and amounts
o constitute a colourable exercise of power, The said
authority is based on the landmark judgment of the Apex
Court of the land reportfg IR AR N9 FEESuDreme Court
Page 529 Municiplity ofﬁ“ivandi -and Nizampur Vs. H/é
Kaiilach+@ining Works, Management of Syndicate iMen vs.
The Workmen A,I.,R,1966 S.C, 1283 is being followed, The

same view has adepted in O,A, 957 of 1997, decided pn

08th May of 1998 by this Benchl{by Hon'ble Mr.P.S.Baweja),

1 The learned counsel for the respondents re-

lied on 1996 AWC Ravindra Prasad Shukla Vs, State of U.FP.

and Others, which lays down that if an &official is in-
volved in controversy, serious financial irregularities
alleged against him, transfer not unjust, unfair or ill-
egal, The facts of the said case are not brought on
record and only headnote is placed, Fyrther more, in
view of the judgments referred above, this authority

does not help® the respondents,

13 RS thelresailtE M thc e s pondentsMorde rilireaa tel 1
transfer of the applicant is colourab%? ggg;q%se of pwwer,
hence the impugned transfer order d@téd 3:6797 deserves

to be guashed and is quashed accordingly. The O.,A, is

allowed., NoO order as tO COSTS.

. Jos
g
Member ( J )
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