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Date of Decision9 __ ~~

Applicant( 5)

VERSY~

Respond ent( s )

_~ J) ..~~_~~_ .__.~ ~CQunsel for the
Respondent( s)

,gO.BhM

i-Ion'ble Mr. $£L·T<A.t~ ur"".--"-·--'--7----- ,..---,--'~.
Hon I b 1e ~,'ir.

L •
1. !'Jhether Reporters of local papers may'be allowed to yes

see the judgment?

To be referred to the Reporters or not?

3. /,'hether their Lordship wish to s e e the fair copy of V'tP
the judgment?

6. -
W1ether to be circulated to a 11 Benches?

~A.~v> ."
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Urj9in~ APplication ,£\jo. l.QJ2 drf 1997

rl"
Kllahabad this the _'1 day of ~ 1999

Hon'ble Mr.' .'J.L. Jgin. Ivlember

uinesh KLUlarJ.Jubey, .son of .:Jhri ~.N. uuo ey , resident
of 562/B Bichhiya hailway Colony, GOl'akhpur.

APRli c£lJi.

By Advocate ..~J~r i ~!.lS. On

1. Union of India through General IVlanager, North
Eastern haiLvay, Gor a kh pur •

L. e;hief Personnel Officer, North Ea st er n nailway,
Gor a-.hpur •

3. Gontrollel' of ..Jtores, r-or t h Eostern hailwaY,
Gor axhpur ,

By Advocate .:Jhri D.C • .:Jaxena

Oti.Q~h
By'Jjon.!.ble_Jv1r~__.~!......~,_Lgin.Mernb er (J 1

This is an application under ~ection 19

of the i-\dministr ative Tribunals Act, 198:> for a direction/

order/writ in the nature of certiorari quashing the order
~)f()l~,1·17

date~ issued by the respondents ah"exure ~l.

al ongwi t h cost.

•• ·····P'::J·L/-
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L. The appli cant was posted dS ..Jemor

Clerk under ueputy Controller of ..Jtores(Const.ruc":'

tion) (B.G.) Gorakhpur, is workinS! unaer r s s pon-

dent no.3 and is posted in the office of l'iianager,

Printing and ..Jtationery, is transferred from Gora-

khpur to Izzat !.'Jagar division and posted in the

Office of uistr iet ~ontroller
'Y.- tS. ~. "}7

date~annexure frl.

of .Jtores vide orJer

3. The applicant has challenged the

said transfer order on t he ground that he is a

(;1ass III employee, cannot bet r an s f err ed in ter

Elivi si onall y. Moreover, he was tr ansf er red. fr om

Eastern Railwdy to North Eastern hailway, Gorakh-

pur on his request by ac cept Lnq t oe bottom sen-

iority, uistrict controller of .:;.tores is entirely

a sepal' at e unit havirg their sepcr ate senior it Y

list, hence he could not be transferred to a diff-

erent unit, as he will loose hit seniority in is

much as in the transferee unit fIe woul a be placed

at the bottom which is in contravention of circul-

ar s dated. 3CJ.';I.8!), 31.3.1'771 and u7.6.98,U8.4.95,

the wife of the applicant is severe heart patient

and under treatment of compet arrt Doctor at Gorakh-

pur since L';}.8.';,17 clnd advised complete bed rest,he

is the only male member ion the family, her daughter

is st oadyi nq in Glass VI in uoral<hpur and during

the mid of academic ses~ion, admis~ion in all sch-

cof s are closed, tha nsfer at such moment is in con-

travention of circular dated ()1.llJ<1~71, U8.4.1':;iY1J

the transfer order- is punitive and has been passed

on the basis of complaint dated 30.0."77, made byr..\:-~'-'(
•••••• etJYe3 />
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Senior Superintendent of Police, Gorakhpur without

application of mind and is colourable exercise of

epowc<.Lon administrative ground. Hence this O.A.
for the above said reliefs.

4 • The responden t.shave resisted -theclaim,

admitting the fact of the complaint dated 30.6.97 made

by Senior Superintendent of Police, Gorakhpur alleged

in Supplementary C .A. that after receipt of the said

complaint, the matter was got examined with the Chief

Security Comr'lissioner(RPF), North Eastern Railway, Go-

rakhpur and orders are passed after careful consider-

ation and application of mind by the competent authority

after more than 2 months from the da-te of receipt of

the complaint from Senior .superintendent of Police,

Gora~hpur. It is further alleged that there is no loss

of seniority in the eRvent of his transfer to Izzat

Nagar and he will continue to get the same benefits

which he could h2ve got prior to transfer, he would

not be placed at bottom in the seniority unit of Izzat

Nagar and he could get the seniority as per date of

entry to the grade , the ailment cannot be pleaded as

a defence, the directions are merely guidelines even

in respect of academic session and cannot re taken as

a defence.

5. In the rejoinder-affidavit, the facts

alleged in counter-affidavit and supplementary counter-

affidavit, are denied and facts stated in the O.A. are

reitera te"d.
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7. ~he above fact makes it clear that it is

the general rule that a railway employee shall s~rve

through out his service in the same rail\-lay or in the

same reLl.we y organisation and there can be an exc..eption

to the same but exceptions are to be claimed and est-

ablished by the r'es pom ent;s whLch they failed to est-

ablish.

8 • Regarding ailmen·t of the wife of the app-

licant , it is suffice to say that there is no alleg-

ati on from tl12 sade of the applican t that no medical

facility is ava.iLabe at Izat Nagar. This can be a

ground for sympathy but not a ground for cancellation

of transfer. The applicant h3. s ·to manage his .o,:!n,aff- I i .

~ tA$ 'h.o \.~ l. r V:> ~\~ '1~\. o..u c~ ?u u~ ~ ~ A,AJc:u }~.!>lR~

af r s , further more the plea is half hearted ,land s uch 1~M

a plea cannot be entertained.

9• Regarding transfer in mid academic session,

it is to be mentioned that it is to be avoided vide

annexure A-4 but in administra ti ve exigency , which

cannot be aduced as a defence.

lG As it is admitted position that the respon-

dents received a complaint from S.S.p. Gora~hpur in

respect of the applicant, the resporrlents cLaLmed that

even after n'K::oipt of the same, the met.ce r was got ex-

amined by the Chief Security Commissioner(RPF), N.Eo

Rai Lway , Gorakhpur, Jc.herespondents failed to place

the said file before the Bench. Nowhere it is alleged

tha t the applicant "vas heard in defence or the matter

was got examined in presence of the applicant •

.......• pg')5/-
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11. The applicant's counsel relied on ~A~T!R.

~hJaz. & _Ors., decided by C.A. 1'., Delhi Bench on -25th

!-larch, 1986 , vrh.i.ch lays down tha-t concLus Loris reached

without any inquir~ ~s violdtive of Article 311(2) of

J,:J:lcConE."Jd.tu.xn r+ :::ndi6.and provis ions ']overning dis-

ci plinary proceedings. Such a conclusion ce.nrio t. be

reached behind the Lack of the ap~lic2nt and amounts

to constitute a colourable exercise of power. The said

all thcri ty is based on tr:e landmark judgment of the Apex:

Court of the land reported Ln A. I.R. 1975 Supreme Court
"'-

Page 529 Huniciplity of~vandi -and Nizampur Vs. pis

KaiLlaSl~ning \-]orks, Jvl.anagementof Syndicate .Vlenvs.

The \'JorkmenA.I.R.1966 S.C. 1283 is being followed. The

sane vi.ew has adopted in O.A. 957 of 1997, decided pn

08th Hay of 1998 by this Bench(by Hon'ble Nr.S.S.BavJejaL.

L~.• The learned counsel for the respondents re-

and Others, which lays down tho.t if an a.offici6.l is in-

volved in controversy, serious financial irregul6.rities

alleged against him, transfer not unjust, unfair or ill-

eqal , The facts of tl e said case are not brought on

record and only headnote is placed. Further more, in

view of the judgments referred above, this authority

does not help~ the re~pondents.

In the result, the recpondents order regarding

transfer of the applicant is colourabl es erc Ls e of pWVJer,
- ~7,~-~ -hence the impugned transfer order dat~.::;17 deserves

to be quashed and is quashed accordingly. The O.A. is
aL'I owed, No order as to costs.

S\\:?fA" /
Member ( J )

1M 1\" I~ .•.• J."1.


