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Hon ffi»le Ivlr.Justice .R ••• K. Trivedi, V .c~ 
Hon 'b le Nr D ~1 • Tiwari i',errber- • 
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Sures h Singh 
Accountant, 
Kanpur Head Office 
S/o Late Puttu Singh, 
R/o Flot No .14, ana ratap Nagar, 
P.O. awatpur, Kanpur. 

• App lie ant. 

(By Advocate ; Sri K.P. Srivastava) 

Versus. 

1. nion of India 
through the Post Waster General 
Kanpur egion, Kanpur. 

2. The Di.rector 1 Postal . e rv ic e s , 
0/o The P_.M.G .. Kanpur fiegion, 
Kanpur. 

3. The Chief Post v~ster, 
Kanpur Head ff ice, Kanpur. 

4. · he De 1uty Chief Post Master 
Kanpur Head Office-Kan·ur • 

.D .. O) 

• • , ..... Respondents. 
(By Advocate : mi S Srivastava) 

0 d D 2 R ... ._ .............. - 

Sy this O .. A filed unde r section 19 o f t ho 

.·ct·ninistr-jtive Tribunals ,-\Ct l98:,, the aoulic ant h,:.15 . , 

prayed for direction to the respondents not to reduce 

the basic pay of the applicant without show cause 

not ice. He has further prayed £or d iraction to the 

respondents not to recover the alleged overpayments. 

2. The facts of the case, in brief, are that the 

applicant was initially appointed as Junior Clerk/ 
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.. os t a L Assistant in the De par-ttre nt of Post in Kheri Head 

Post Off ice under Superintendent of Post Off ice , 

-~ 

(fuareinafter called s • .,.o), itapur Division on 

27~10.1974. He passed the Post Office and Railway 

Mail Services Accountant Examination in 1980 .. He was 

posted as Accoyn..ifillt in Postal Assistant cadre post 

carrying special pay of Rs.45 in Hardoi Head Post Office 

under S.P.O Hardoi Division on 26.11.1981 and worked 

till 07.03.1982. 

3. The applicant passed the Upper Div is ion Clerk 

S.B.C.O, e xam iria t Lon and result was declared vide U.P. 

Gire le meroo dated 16.02.1982. After one week tridning from 

8.03.1982 to 14.03.1982, he joined as u .. D .. C , s.B.c.o., 

Hardoi Head Post Office on 15,.03.1982 in t em o.r arv and ~ 

offici2tin9 capacity, drawing U.Da ... scale of pay 

l s.330-560 Anne xure., s ...... A. l of Supplementary Rejoinder 
~ --A... 

dated 28.10.1998). He~verted to Postal Assistant Cadre 

and posted as Accountant on 27.03.1968. The Depar-t oe nt.a I 

Promotion Committee of 08.01.1991 found him fit for 

promotion to L.S.G cadre under the Time B~und ne 

ro cc t Lon in s hcr t - .B,.O .p) scheme with effect from 

26.10.1990. The competent authority issued promotion 

order dated 08.Gl.1991 for the post of L.~~G. grdde 

1- nexure .i. • .,. 4). 

4. In accordance with the guidelin2s issued by the 

irector, De p ar-t.rre n t of Posts New e lhi dated 26.08.1986 

(Anne xur e RA-1), the applicant exercised his option on 
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14 .. 01.1991 for fixation of pay in Ls .. G. grade 

under T.B .o ,P s c.he e only after completion of three 

years service as Accountant or upto his next D.N .. I i.e .. 

01.10 .. 1991 whichever is earlier (Annexur e R .. A.2). 

The respondent fixed the pay in L.S.G. grade 

under T .B .o .P scheme ~·, .e .. f. 28~ 12.1990 taking into 

account the special pay drawn by him for three ye ar-s 

and fixed the date of next increment on Ls t De c arrbe r 

every year. This was checked by the audit party and 
~~~H~"' 
he d·00 I tw:a ~ccordingly for about seven years. 

5.. The a plicant further s t at.s s that in the month of 

November 1997 his basic pay was reduced from .rls.5,375 

to · ~ .. 5·,,250. His next date of increment was shifted 

from 1.12.1997 to 01.1.1998 and a recover, of 

Rs.2000 per rro nt h out of aLleoe d overpayment of 

Rs .27 .,.617 ,95. The applicant assails this action as it is 

illegal and arbitrary. He was not served with any 

show-cause and was not afforded any opportunity to anything 

in his defe nee. 

6. 
c/", ~ ,.1. 

The responden>6,' ... on the other hand, ha~e..resisted 

the claim of applicant. The respondent ~s counsel 

through the written ar qurre rrt has submitted that the 

reversion of applicant from the post of u.n .. c., s.B.c.o 

to the post of i:ostal i-,ssistant had not bee n accepted 

by the Dir~ctor General, Department of Pos. Te 

applicant did not fulfil the conditions laid down in 
~ ~ letter da+ed 06.1.1986. His request Direc1..ora1,,e " 
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for waiver of those conditions was also not accepted 

and the applicant was duly informed by a letter dated 

04.09.1987 e,"°nexure 1, .11..1). It is further argued ~\.....~v 
his promotion under T.B.O.P scheme was irregular because 

the period of e x ... cadre service of U.D.C s.B.c.o from 

8/15-3-1983 to 26.02.1988 is net countable -fo~ 

assessing 16 years of service for prorro t Lon to L.S.G. 

grade. The option dated 14.01.1999 was not in order. 

. ,1 r 

7. It h2s been f ur t he r- contended that special pay 

cannot be counted for fixation of pay, if it had not 

been drawn for more than 3 years continuous Ly before 

pro no t Lcn, The period claimed as his training period 

for U .c, S.B .C.O is not admissible because he was 

drawing the pay as U.D .c. He has drawn the pay as U.D .c . 

from 08.03.1982 te 14.-03.1982 as per letter dated 30.03.1988 

issued by Post 1Bster, Hardoi (Annexure V .A.2). 

8. The counsel for the respondent has further urged 

that the question of issue of show cause notice does not 

arise as the reduction of pay and recovery of overpaym?nt 

has not been done clS · unishment. Para 8 of the counter 

• 

affidavit is in the ligAt of ins trtlctions relating to 

recovery of overpayrre nt of ay o.nd allowances. In this 

case, he was duly informed o f the facts how the enc unt 

of · s , 27,617 .. 95 had been over · aid on account of wrong 

fixation of ay and as such it was recovered from his ay 

at the rate of · ~ 2UUO · er rro rrt h, 

• 



9.. Lastly, the counsel for respondents bas put 

for t he a~gument that the prayer is infructuous because 

the order dated 05.11.1997 was provisional and on 26.02.1998 

the final order was issued which has not been challenged 

by the a plicant. 

10. We have carefully considered the rival contention 

of the parties and perused the pleadings. The written 

arguments sub::nitted by the counsel 6£ applicant and 

respondents had been considered. 

11. There are some basic issues which require 

consideration and decision. The first issue relates to 
.,../'- ·~- 

the fact whether his reversion from postof U.D.C, 5.B .. c.o. 

to the post of Postal As s Ls tant is v _ lid/ oe r-mi.ss ib le. 

The respondent ts counsel has admitted in para l of 

written argument that the request of a plicant would have 

been accepted, had he given his declaration as required 

vide D.G. Posts Communication d ted 06.0lml9B6. This 

issue is no longer in dispute in view of order of this 

Tribunal in o •.• No.376 of 1998 decided on 11th April 

2002 (Anne xur e l of Suppl.V'ritten arguement dated 6.8.2003). 

The relevant oar as of the decision is extracted below:- .. 

tt.. . . person can be denied ro mo't io n for not 
rendering 16 years service after appo Lrrtue rrt as 
ostal Ass Ls t arrt only af t e r he is told t he t 
services outside the cadre wo u Ld not be counted 
either at the tir:ie of c;oing out of the cadre 
or atlec;st -.he n such a decision 1,,;as taken. S Ince 
the a lie ant left his cadre on 15.CG. 82 without 
knowing that his 90 ing on deputation will stand 
in the way of his rorrc t i.on under the T .B. • Sche e 
he cannot be de p r Lve d of the benefits of t he 
scheme with retros e ct Lve effect. Even after 
06tt01.86 when this condition was laid aown , all 
ersons going on deputation as U.D.C. (SeB.C.O) 



should have been clearly informed that deputation 
would rre an a loss of prorrotion under the T .B .O .P 
Sc heme ", 

"\ e are therefore constrained to observe that the 
department cannot enforce this condition that tr..e 
services rendered as U ••• (s.B.C. ) shall nor be 
counted for pro rro t io n with retrospective effect 
without having given an opportunity to e xe r c i.se 
an option to the class of eople s Lmi Lg r to the 
app lie ant 11• 

The .above decision of the. Division Bench of this 

Tribunal emanated from the G .A. filed by the a op l ic arrt and 

the respondents cannot dis~ute it now. 

12. The next C:,U3stion which falls for consideration is 

v.he t bs r his s ecial pay would be taken into co ns Lde r-g t Io n 

wh i Le fixing his pay in L.S.G. grade. The res ondent has 

dis~uted the f~ct th~t he did not draw it for tr~ee ·ears 

continuously or in parts before r-orro t Ic n, oweve r , facts 

given below indicate the co nt.r ar ict~u.ce :- 

.~~--~-i-~-Q:~:-:·::::·:~:o:r:k:.:·n:~::8:s:::::::::::::::::y:e:o:r:::: .. :}:P-...D.~-t:h:.s-.::::::D:~a-·~y-_s-_-~ 

16.12.81 to 
7.3.82 

Accountant 02 23. 

8~ 3. 82 to Training treated as, 
duty as ccount under 
F.R. 9(6) (b) {i) 

. ' 
'.11-- 07 

27~3.88 to 
25,10.90 

26.10.90 to 
21.12.90 

06 02 29 

· ccountant 02 02. 
f 

The above chart clearly shows that he has dr av.in the 

special . ay for at least three years r Lor to promotion, 
. ~ ~, J. 

to L.s.G. grade and re?po.ndetr~~hatJl rightly fixed his pay. 

Even if it is presumed that re did not draw it for thrl!!'e 

years, the applicant has clearly stated in his. option that 

he was agreeable to accept pay fixation in L.S.G. srade 
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/ 
w.e.f. date of his next increment i..e. 1.10.1991 just 

to account for special pa~· for pay fixation. If it wo u Ld 

have been done w.e.f. 1.10.1991, the dr wal of s1ecial 

pay would have been for no.r e than three years an te.n. 

rro nt hs . But it was respondent who allowed pro rro t Io n pay 

fixation w.e.f. 28.12.1990 taking into account the s ecial 

pay and it was so done rightly .. 

13. The next issue which remains for decision is 

whetRer it was incumbent on the respondent to issue show 

cause notice. It is agreed that the racovery .is n t by~, 

way of unishment and it does not attach any stigma to 

~-- the applicant. However, it do2s 
,r-.. LAM. ~ ...c.... ---- - 

years, the recovery i-">J..!:ff ected 

not me an t.hat after seven 

v.Lt ho ut" any Lnfo rmg t Len 

to the app Lac arrt , After all, it is f Lnanc i e I bu rde n . 

f o r an emp Ioye e , It is unf air to recover the arro urrt of 

over; ayment as t.hi s was granted to the applicant for 

the work done by him on the post he was proimted., 

Even if it is ss sume d for the sake of ar qurre nt that 

the respondent hat power to revert him retrosr:,2ctively, 
.J'-., .,)- ~ Q,. 

TFie7 ha-e~no power to recover the overpayment as the applicant 
'1'- ~ ~~ .. ..__ ~ 

h2d worked on thati:._::-evers i_on ,;., i: · --~aJG:Q. Hence, the 

recovery without any show cause is illegal. 'Ne are 

in a ·reement ... it 1 th view t-ske n by C.t\ •• , lv'bdras 

(1993) 24 ~ministrative Tribunal Cases 327. 

14. The last issue which remcdns to be dealt with 

is the contention of the respondent contained in 



.;• 

-8- 

para 16 of the written argument. Even this point has 

been discussed in the O. • ! o • 376 of 1998 by the 

applicant and the Di vision Bench of this Tr iburyal 

was not impressed and quashed the order dated 26e 2.1998. 

15. In view of the facts and circumstances mentioned 

above, the O .. A. succeeds on merit and is a Ll.cwed , Tbs 

applicant shall have all the consequential benefits 

of pay and allowances. The respondents are directed 

not to recover the ove r peyre rrt nade to the app Lfc arrt. 

and refund the erro urrt already recovered. 

No o.:c:ir:l r as t.o cos ts. 

·;~1t-..e-.~-C-l-1a-· --L-r:m-, .. --z1q 

r1~nish/- 


