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BY HUN' BLl MR. S.L.JAIN J.~:I.-____ .-- __ ._.~ ._._........___ :.;.t... _

1'l i ') ~',a 1"1 a d-l i. cat Ln uno 8 r s e c t Ln _19 eft h 8

Muministrativt::. -II" bu na I Act to Lss ue ) eJr; t/ordcr/dirt3ction

in tha ncltUl'!;; of mancamu s diro:lctir"lg the rbSponJdnt no s Z

upplic~nt ~s c~6u~1 labour ~~~~ cuntinuity of servic~
}vv~ b -tv... ,w;:; -n:."""~ ~

as if hd would not~ ~ b y 0 r21 ardor' J •.•te d L1.11 .97.

&.rj tu eo ns Lae r a case of th:::: a pp Li c e rrt For r::.gL Lar i.s a t Lon

in Group '01 cc.!tar;ory, if found fit r __ may r";9ulorise.

2. Th~ bri~r fscts of the case ar8 that the applicant

WaS iritidlly 8ng~g~d ~s • casual lsbour ~ith ~Ff8ct from

fdb., 1991 till now ~ithout any i nt e r ru r t io n , till 28.11.97

On 22nd f\cv., 1997 he was jisengtiir;;dct. Tht;! a pp l t ca nt ~as on 'j-

the employment <:is c ae ua L latour on 1.9.93 and ha s rt:3nd~Hijd

a continuous service of a t l e as t o ne vear , is e nt i t Le o to a

tamporciry e t.a t us , Tho act of ths r e c po noe rrt in aisengaging

ths ap~licdnt frequently by giving ~rtif5ci~1 bre~ks

but h Ls r epr cae ntet i.o n ua s not dt:::ci.j~d • RcspontJ~nt np.2

d~lib,rdt~ly and illagally ~ith ult~rior motive terminated

t he se r v l ce e of t he applicant orally on 21.11.97. Henee

this O.A. for tht:: a ro r e s a t a r e Lt e f's •

that t.h e •••pp l f ca nt was rot ~n employment 0 n 1.9.93, he

ha s not u o rke d in any calt::nd.n y""ar for 240 da y s or 206 days

CiS re qi.Lr cd , The iipplicant has work~d in thcs yaar 1995, 1996

and 1997 for 75,70 and 56 Jays re s pe c t ive Lv, that too wi th

br e ak s , which are not s r t i r t e La I one but he was engcaged only

whan t he uo rk WCiS Civailable. Henca pr.aYCid for i..lismi5s_1 of..
O.K. with co e t s ,
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4. Ji:3portml:::nt of P~rsonnal Gnd Training Casual Labour

(Gr4nt of temporary status and R:3gularis&tion) Schame of

Cbvt. of India. 1993 cams in Force with .:JFfect from 1.9.83. The

sch~me is a pp Li cCilbl.-::to casu a l i.bours I n amp l o yment of the

Ministry/wp_I'tmont of GJvornmunt of Indi. a nu thl;;lY are

a t t ache n .5 s ubo r d i ne t e office: but is not app Ltc a b Le to

casual La bour s a nd R Ll ua y a , ~p.rtme:nt of Ti::llii:i-communic::r.tion

e nd J8partment a r posts.

5. Para 4(1) of Scheme is as under:-

"Te mpor ••.ry status 1J0uld be conferred on .11 casu.l

Labo ur ar s who <-iriil in empLoymen t o n the date of issue

of thi-=>O.H. i:<nJ ...Jho havt:l ren.:J8r';jd a continuous

service of at ::'t::Jc::~st one y8dI' which -ne ..- ne that they .~
mus t havEi b~en engdgt..d for a period of at Le a s t

240 dd.yS (2U6 da y s in the ca s e of offices a bt:,;8 rv i ng

5 .:Jays WEoi::ik."

6. By pe ru ae.I of the; said ~rovision it is cha.tr t ha t

co nf'e r r i nq the: tl;;;mporary s t a t.u s of cd>3uQl labour, h~ Ls

S cI tis f Y t h ~ f'o 110 win 9 co no i t io ns :-

(1) HEil mu s t be in emp Lo yme o t on t he ,jete 0 f issue 0 f

t h5..SO. M.
\

(2) H~ must hidve randdrJ a continuous service of

.t least ens Ybar wh1ch means that he mLst hdve

bl:il8n engagt:.id for •• period of a t.Le as t 240 days

(206 days in the c~se of offic~s obS8rving

5 Jays week).

7. On perUSal of Mnn~Xuru ~-1 it appears th~t the

a ppLi c a rrt has worked as contract Ls t.ou r from time to time.

8. The dfor6321iJ discussion ItlCaus me to co nc Luue that
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the i:lpplicdnt has not nled a ny document which suggQlsts

t ha t he was in employment o n 1.9.93 a nu he has uo r ka d for

240 JoiyS in ons yaiilir a s continuous se c oLce , These arl:l the

two requjraments ~hich the applic~nt has f~iled to establish

in thl:t pr e s a rrt case , Hence he is not e nt.i t Lao to be co nf e r re d

i:i: t.em po r a r y s t a t.ua as rltlqdJired by the a f'o re s a i d s ch ere •

B. The Laa r-nen e o unse I for t he respondent relied on

the Of'.JI:3r passt::J by this Bench i n O.fi.No.1126/94 TdLak Raj

v , UnLon of India and oth8rs-, for t he af'c r e s e f d pID po s i t io n

tha t the s e ti.JO re qui rf:::lms n ts are to be ful fi Ll e dby t he

applicant be f'o r e a temporary s t e t us js no nf'e r r e d on h in ,

I au agr~e with thb ap~licant's counsa in thib rf:::lspsct.

10. The r e s po nce nt t s co un se I r e Lie d on 1997 ~upreme Court .~
C Si;:lS (L & S) 902 S.tab:; of Li.P. and others v , Ajc!.i Kums r

for thl'3 pr o po s l t io n tha t there must exist d post and other

~Jmini5trative instructions or statutory RuldS must be in

o pe r a t io n to appoint d perso.n to th~ post. I a qr e e u i th

t h s said proposition of law that e i t tie r edmI nds t.r a t.Lve

instructions or a dmn Ls t r a t Lve rules must· be in o ps r a t i o n

to appoint the person to t he post whsn t he r e E:ixists a post.

t r a t i va Lns t.r o c t Lo ns or Rillies in n pe r a t io n to appo i nt tte

app Li c an t ,

11. The: Lea r ne a co un se I for- the re s po nde n ta f'ur t.h e r

rali.£;d on 1998 S.C. ·CdS",S ( L be 5) 122 Union of Indi.- a nd

o t he r e v , Uma Maht:whwCdri eifld o t he r e for t.he proposition

th ••.t the claim by' daily wagar rut sus t a t nabj e if no r~gul::li'

work or no r e quLar i ea t Lon sch8mS in or_station. The said

proposition o pe r e Les ';n tha pr e s e rrt CdSd to the extant th ••\

though t he s cheme for cc nf e r r i nq t empo r a r y status is in

o pe r a t io n but the app Li c sn t is not e nt t t l.eo to aVi~il thd

ty.--
c



banefit of the said s nherne as he is not co ve r e d by t he
~~- lcJ, ,>,uv- -:r'fl-l'r- -ll ~ J....CJi.~ ~

s~iJ sch~me and ha was a ~r whdn the work was

avcilablt:l only.

12. The r e e pc no e nt s ' counsel f'u r t b e r r-eLie o on J.T.1996

(2) S.C. 455 State of Himachal Pradt:lshv. 5uresh Kumar Verm~
and other'S for the proposition that the:! ::itate is bound to

follow the:: Ru Las of r e c r u i trne nt , cppointml;H:t, on d.dly

LJdg..;S is not an (".Ippu)ntment to the post according to the

17<oJ. Th e CippliCdnt wi:1S engag\::d as casual labour on

contract basis on th::! ave i Lab i Ll t y of the work and ha is

rel1.8f Sou ght by him. 'Ii'

14. In the r es o l t , O.fi. iti I t ab l e to bE; u i ern Ls s e d

cma is o i smi s se d e c co r c i nql y with no o rue r as to cost •.
j\~~\~..;>--

['1d1 Bt. R (.J )

t.e.


