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By Hon'ble Mr. D.H. TiwariJ Mem.ber (Al

By this O.A., f Ll.e d unde r section 19 of Administrative

Tribunals ct, 1985, the applicants have rayed for the

following relief (s)

"i) to ques h the or::ler dated 21.10.1997 Annexure t-J.-2)
by whf.cb the respondents ha s rej ected the
representation of the applicants.

ii) to seta side the impugned seniority list da ted
15.7.1997 (Annexure A-I) by ',Jhich the applicants
have been shown junior to respondents 5 to 9 and

iii) to declare paras 203.5 of Indian .t'.ailway Establish-
ment La nnua I Cl s ul tra vires being viola tive of
Articles 14 and 16 of the Constitution."

2. The facts of the case, in brief, a.l"e that the ap licants

initially belonged to the cadre of Des Lqn On the post of I-lead

Draftsman in the pay scale of 11.5.1600-2660. In pursuance of the

notification dated 20.10.1993 ( nnexure A-3), the applicants

and the respondent No.7 applied for selection to the post of

Assistant ~rogrammer in Electronic Data ~rocessing Centre

(hereinafter calle-1 c. .;) •• Centre) in Diesel Locomotive «o rks ,

Va rana si (hereinafter called •L••• ). The applicants were

selected and appointed on the post of i ssistant rogrammer on

23.11.1994 in E.D •• Centre and after passing the requisite

training, were absorbed in E • .J. '-. Department and severed the i r

lien from Design Department (Annexure A~4). The respondent No.7

qualifier? in the subsequent selection in 1996 end appointed as

ssistant rogrammer on 23.7.1996 and severed lien from the

f.lechanical Cepa r-tmsrrt ,

3. A notification dated 20.11.1997 (Annexure C.A.-I) was

issue~ to form a panel of three candidates for Group IBI

in
{Gazetted) posts of proq ranme r in the grade of 1 s.2375-375GLE.0 . .l-'.
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Centre of .J. J....... .ille res, ondents ,,,1e1-'2red end issued the

Ln te q re te d se n.i o.r i ty list of:Jrou tv', of t LcLs.l s end.. Lnv i tec

obj e c t i on f rom all conce rne.i, Ihe a t-'f..'licants ep i e sen1ii tad

a:..a ins t -tl-·c :"ntegri ty s e n.i.or Lty 1 is 't on the groun,_ tha t amen; { _ ~E
~ D1\e..r ~ tI"'--- "" '-\. ""-

v".e=t:;~ni"~{'~in~s,"Ti1~/Q..~""OL~ :n9 in his;ber Xc e than those who

heve been shovn above the cl.ltllicants.

4- The 0;-- .l i ce n t s have also assailed 'thc vclL,i y of

ti,e J2ra Lu3.5 0:' I •.-L.2.L.. Vol-I, lSlu;;> ~~vise' Edi.t i cn on the
"\

groun~, that -che provisions ccn ce Ine d a re e rb i t re..r , a no

. isc .irni.ne tOLy a no i ~amoun • s t o t .•..:?(" ting une qua 15 c;5 e que Is

as i' '..,i'Vesweiyhtcge to leng-Ci""1Or service igno..::ing the

:J-

---t . r- hI' _.. t 1· •.•.1con e n t i.on OT tea .Jr-'> a.cent s . lOG l-' ~VO' e rcs:JonGGnt na't:1e.a SO

resisted the claim of thG app.l Lce nt s ••. he reSl.;on .errt s have

subrnd t t e c 'ho-c in .Dd·. Centre of •••.• 'tl1e s ta f f of
•••...... ""-

f o.l Low i.nq tru'22 seni.ori t., st rcerns ere '.'o!Ork~n£ an o...'"'(e..

Grou~)IBl, Gra '.e of .s.2,:j75-3,750.

6-
a ) .:3treCim-l, .)C te .l-rocessing Su e rLn te nde nt in

G:c(;;. ,e of lu. 2CJu....-32 -. (~\. .)

b) Stream-2, seru or vonsole ope r- t ~r in the ..1.'2,_ e of
'.5. 20GO-.:>20(", .1, •••• ) an vonsc.l s.
.-:Ju~erintenaent in the grade of ~.
23 76-3:JGu \~ •• ..-. )

c) !:>tream-3, As sLs te nt i-r cq ranme r in Grade 2..j75-~!)(;C
n. .)

It is stated 'that before ietermining the eligibility

of tne staff to a~pedr in selection, the in'tE0rity seniority
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l-'ref..;ared in a ceo ....oe nce w i ~::.h"the zu l e s conte .inec in pG ra 203.5

of I • .f;.f.k. Vol.-1 1';)89 E..:d-cicn ana (.ldriticc tLon Ls sue ...J by

the llOil'.·\,oYBcarc in the ligl:rc of judgment given by the Central

Administrative ~-ribunal v i.oe their Ls t ce r --')'6te~.22.12..-1988

(~nnexure-C.A.2). oe integrated seniority was notified by

tnree other staff repre~ented wh i cl. ",'-'$ exoliJine-.: in consultation

with llcilwdY :~o~r~ an] the applicants '••ere ant ormec by letter

uc te::; 21.10.1')97 nnexureC.A.-5). Subsequently, the names of

notifieG on 15.7.19~7.

6- The re sp oncen t c IJDve f ur t he r sto..ted. tll':::t re sponderrt

no, 7, e I thouqh uio...! not que Ld fy in tile e.:..r.i.ier sel e ctLon for
..... "'-

the pos t of 1'\5:.i5td nt prograllHlJ:e~ 21ongw i th the a ij(.JI icants

dn~ nave qualifieu in the subsequent ~election anu a~pointeo as

Ass Lste nt prgramnre.-'1.- in E.,IJ.l ..•• Centre v .e.f. 23.'7.1)96. But he

wa s holding a r-iost in scale of b.2000-J200 w.e.f. 01.4.19';,2 on

regular basis in his pa ren t cauro and for the purpose ot

integrate::.:. seniority, only the length of regulcr se rv i.ce of

each ernp Loyee in grade ._.20GC-3200 and above has to be taken I,

into a ccount , irrespective of the ta ct whether the employee is

wor kLnq in f\s.2CiL{,,-32CO or in. .....•2J75-3500. 1'12was sb.wn above

in the sen i or ity lis t tho n the a t)plicants c, S tile re~ ul.e r

po~ition of applicants in grade of l~.2000-3200 is later

t ne n respondent No.7.
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corefully consi~ere" the~l contention

of the parties anJ ~erused the pleadings.

8. ~uring the course of hee~ing, the senior learnea

counsel, Sri S. Agarwal al-lt-'earing for al:J~licants, have

forcefull y ('j rgued tha t the para 203.5 of I. d.E .N~is

arbitrary and it is against the provisions of "Tho

In ..."ian llcilways, Electronics Da ta Processing (Gazettec;.

rosts) IecrLlitment hul2s, 1989/; \.hereinafter called riul\?

1989). His con ten t i.on is the:t the I--resident in exe rcise

of pcwe r s under proviso to Article 309 of the Constitution

has made the mles 1989. It has statutory force and any

executive Lns t ruc t i.on cont ra ry to tne tJrovisions of the

hules 1989 would be invalid. He has put f or th the

argument that para 203.5 of I.n.i.tv! is nothing but the

executive instruction issued by the j''I'l.in:''stry of H3i1ways

from time to time. He says tbat it treats ur--eque Ls as

equals. He relies on the decision of Supreme Court in

1994 Vol·-II see 411 (Shakuni:la Sharma Vs.H.C,. Hirnencha L},

He ha s further pIc: ce o reliance on the judgment of

Al Lahabe d :'igh Court in the case of B.N. Singh Vs. V.f..

Public Service Tribunal (1985) UPLBEC251. The cruc ie l

question, which falls for consideration ....is whethe.r para

203.5( of I •.•·.:::.i\ .• is invalid in view of hule 1989 Lss ue o

by t he •.Jresident. It may stated t ne t the Hule, 1':;109

re Le te s to the provision rcdal;ing to di-'poin. rnent etc.

of gazetted pos t;s of tne E.,J.P. Carrt re , It provides for

age, que Ld f Lca t i.on, the t-,osts" t hc method of recruir.ment

etc. It has clearly i-'rovide~ for rnethod of se Ie ct.Lon/j.romcclon

to Group B gazetted post s . The feeder ce dre t or promotion
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is the Grou[j'C' t-·osts. It s t ipul e te s composite rnet h oc of

recruitment i.e. by promotion failing iiJl-:ich by t r a ns Eer

on de~ut6tion and failing which by airect recruitment. It
may be ment i.one d the t the l-B Llway Boa I'd, in exercise of

sto..tutory p().''Jers confe r r e c (m it by the Lnc i.e n Pl2.ihv2Y

Es tab.l Lsbmerrt (Qode, f rame s rules and issues in-stl'uction as

Lnc.cop ore ted in 1. i:t.';::i.:'M.including pere 203.5. even if it

is held t ha t the p rov Ls I ons of I.LE.NI. has no s tetut cry f o r ce

as enj Dyed by Rule 1)8'~, it may be sa io tha t the exe cutive

ins t r'uc t Lon 0 re sUt-,plernent,:: Ly to s t.::d:ut :)..::y l.\ules. Se c ond.ly ,

the pore 203.5 provides for dc te rtn rne tLcn of seniority in

feeder grade from different streams. It Geals w i th the

.-,osts and does not speak about ~he method of

promotion and ..e pp o.irrtmen t to:;trout=' IB' gazetted p cs t , The

case of Shakuntala ~haLTne ~Su,.Jre) is distinguishable as the

"'-iss ue , de cided. wa s t he inequi taus ;".rov Ls i.on of .Hecru i trne n t

~ules. Similarly, the case of S.N.~ingh \Sup:ca)

has been decided in Context of different facts and

c.i rcums terice s , It is new c.lse r that the pa ra 2(;3. of

LE.Eriu'll. and Hule 1989 operate in different areas cjS the

former relates to de te rm.i.netLon of seniority among ;:Iroup'C'

offiCials whereas the latter ~rovides for recruitment to the

:.J·os+c of" CI~~ur)tP' Cl~~O++e~1. 1..t..:J .;;,...L_ F:..J, ;:JCL.._\,.,\"i '....•.• Hence, the contention of

the counsel for the dl)plicants apfJe<3L'S to be mLsp.l a cs c ,

9- In v i.ev. of the f'e c ts end c Lr cum ste nce s me nt Lone d

above, the C./~. fa il send is :"1ismissec) \''litb no· o.:'de l' a s to

costs.

"j. \. Vice-ChB Lzms n

Asthana/»


