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Qated ¢ Ihis m_ﬁ day of Oe-opfZ003
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- HON'BLE MR. SUSTICE R.R.K. TRIVEDI, V.C.
HON'BLE MR. D.R. TIWARI, MEMBER ( A )

Akhilesh Kumar a/e 35 years
S/c Sri C.L.Sherme, Posted
2s Assistant Frogrammer,
Computer Centre, Diesel
Locomotive Wworks, Veranzsi.

Anand Shenker Srivesteva e/a
8/o Sri B.P.Srivastava,
presently Fosted as Assistant
Progremmer, Computer Centre,
Diesel Locomotive Works,
Varenasi.

iv se »e Applicantiss

Counsel for the applicant : Shri S. Agaiwal.

Counsel for respondent :

VEASUS

kXA RAR

Union of Incie through the Secretary,
bMinistry of seilways, DNew Uelhi.

Ine Generel Manager, Diesel Locomotive
works, Verenesi.

The Financial Adviser and Chief Accounts
Officer, Ddesel Locomotive works, Versnesi.

The Accounts Officer ( Admn. ) Diesel
Locomotive Works, Varenasi.

Sri M.N.Verma, Posted as Dsta rrocessing
Supdt., Electronic Deta FProcessing Centre,
Diesel Locomotive Works, Veranasi.

Smt. M. Sheela Linda, Fosted as Senior
Console Operator Elelctronic Dete
Frocessing Centre, Diesel Locémotive works,
Verenasi.

Sri Ashok Kumer, rosted as Assistent Frogrammer,
Electronic Data Processing Centre, Diesel
Locomotive Works, Verenasi.

Sri A.N.S. Maurye, Desta Frocessing Supdt.j
Electronic Deta Processing Centre, Uiesel

Locomotive wWorks.

Sri Herihar Bath, working as
Electronic Lete Frocessing Ce
Locomotive works, Varanasi.
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By Hon'ble Mr. D.R. Tiwari, Member (A)

By this C.A., filed under section 19 of Administrative
Tribunals Act, 1985, the applicants heve prayed for the

following relief{s) :

"i) to quash the order dated 21.10.1997 (Annexure &A=-2)
by which the respondents hes rejected the
representetion of the aspplicants.

1) to setaside the impugned seniority list deted
154741997 (Annexure A-l) by which the applicents
have beéen shown junicr to respondents 5 to 9 and

iii) to declare paras 203.5 of Indien Hailway Establish-
ment Mannual &s ultravires being violative of
Articles 14 and 16 of the Constitution.®

24 The facts of the case, in brief, axre that the applicants
initially belonged to the cadre of Design on the post of Head
Drzftsman in the pay scale of Rs.l600-2660. In pursuance of the

notification dated 20.10.1993 (Annexure A-3), the applicants

and the respondent No.7 applied for selection to the post of
Assistent Programmer in Electronic Data Frocessing Centre
(hereinafter called E.D.P. Centre) in Diesel Locomotive Works,
Varanasi (hereinafter called D.L.W.). The applicants wexe
selected and appointed on the post of Assistsnt Programmer on
2341141994 in E.D.F., Centre and after passing the requisite
training, were absorbed in E.D.P. Department and severed their
lien from Design Department (Annexure A=4). The respondent No.7
gqualified in the subsequent selection in 1996 znd appointed zs
Assistant Programmer on 23.7.1996 and severed lien from the

Mechanical Department.

3 A notification dated 20.11.1997 (Annexure C.A.-I1) was

issued to fom a panel of three candidates for Group 'B!

, in
(Gazetted) posts of progremmer in the grade of Rs.2375-375C/E.D.F.
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Centre of D.L.W. The respondents prepered eand issued the
integrated seniority list of Group'C', officisls angl invited
objection from all concerned, The applicants represen® téd
agalnst the integrity seniority list On the ground that among < i
0’“\&(‘ o S

UN§ﬁ¥63“tnanS,1ﬁﬁ}WQSbWOI’ ing in higher grsde than those who

have been shown above the epplicants.

P The applicants have also asseiled the velidity of
£ the para 203.5 of I.R.E.N. Vol=1I, 1989 Kevised Edition on the
A S
ground that the provisions conteined are arbitrary and
discrimine tory and it emounts to treeting unequals &s equals

as it gives weightage to length of service ignoring the

higher grades.

S The respondents, on the other hand, has resisted the
. " & U\l&
contention of the applicents. The private respondent haweélso

resisted the cleim of the spplicants. The respondents heve

of

i
i

submitted thet in E.D.F. Centre of D.L.ii.the sta

o7

following three seniority streems are working and OCaa

eligible to eppear in the selection for the post of programmer

Group'B', Gracde of K.2,375=3,750.

et e——— s

a) Stream=l, Deta.Frocessing Superintendent in
6" UL(; Je Of FquO(JU-BZOO(L\of * )

S b

b) Stream-2, Senior Console @perztor in the grede of
| 1150 2000=3 200 kdol"o) and Console

| = ‘ Superintendent in the grade of .
2373-35OUKJ.AQPQ)

ST

c) Stream=3, Assisgant Frogrammer in Grade 2375=3500C
\ﬁopt

It is stated thet before determining the eligibility
of the staff to eppeer in selection, the integriﬁy seniority

of staff working in three stresms, mentioned above, wes

. Ddes—
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prepared in eccordance with the rules contsined in pera 203.5

of I.R.E.M. Vol.-1I 1989 Edition and Clarification issued by

the Hsilwsy Board in the light of judgment given by the Centrsl
Administrative Tribunsl vide their letter dates 22.1241988
(Annexure-C.A.2). The integrated seniority weas not;fied by
letter dated 15.7.1997 (Annexure A=-l). The spplicants and

three other staff represented which was examined in consultation
with Reilway Boerd and the applicants were informed by letter
deted 21.10.1597 (AnnexureC.A.-5). Subsequently, the nemes of

10 stafif,who were eligible to eéppear in the selection,were

notifiead on 15.7.1997.

G~ The respondents heve further stoted thet respondent
no.7, although did not qualify in the ecrlier selection for

g AL
the post of Assistant progreamu@® clongwith the applicants
and have qgualified in the subsequent selection and appointed es
Assistant prgremmenm in E.D.P. Centre w.e.f. 23.7.19%6. But he
was holding @ post in scale of [5.2000=3200 wee.f. Cl.4.1592 on
regular basis in his parent cadre and for the purpose of
integrated seniority, cnly the length of reguler service of
each employee in grade [1.2000=-3200:. and above has to be taken 1 ¢
into account, irrespective of the fsct whether the employee is
working in [5.2000=-3200 or inis.2375-3500, He wes shown above
in the seniority list than the applicents &s the reguler
position of applicants in grade of Rs.2000-3200 is later

than respondent No.7.

m
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Te We have cerefully considered théii;ng contention

of the parties and perused the pleadings.

8. During the course of heesring, the senior learnec
counsel, Sri S. Agarwal appearing for aspplicants, have
torcefully argued that the pare 203.5 of I.R.E.M is
arbitrary and it is against the provisions of "The

Indisn Reilways, Electronics Data Processing (Gazetted
Posts) Becruitment HRules, 1989’ (hereinafter called Rule
1989 ). His contention is that the President in exercise
of powers under proviso to Article 309 of the Constitution
has made the Hules 1989. It has statutory force and any
executive instruction contreary +to the provisions of the
Rules 1989 would be invalid. He has putforth the

argument that pare 203.5 of I.d.E« is nothing but the
executive instruction issued by the Ministry of eilways
from time to time. He says thaeti it treats un-equals as
equals. He relies on the decision of Supreme Court in
1994 Vol~1II SCC 411 (Shakuntla Sharma Vs.H.C. Himanchal).
He has further pleced reliance on the judgment of
Allahabad High Court in the case of B.N. Singh Vs. U.F.
Puhlic Service Tribunal (1985) UPLBEC 251. The crucial
question, which falls for consideration, is whether para
203.5 of I.R.E.Mes is invalid in view of hule 1989 issued
by the Fresident. It may steted thet the Rule, 1989
relates to the provision relating to appointment etc.

of gazetted posts of the E.D.P. Centre. It provides for
age, quelification, the posts, the method of recruitment
etc. It has clearly provided for method of seleﬁtion/promotion

to Group B gezetted posts. The feeder cadre for promotion

Bl
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is the Group'C! posts. It stipulates compostte method of

ling which by transfer

[63)
e

recruitment i.e. by promotion f
on deputation and failing which by direct recruitment. 1t
may be mentioned thet the Heilway Board, in exercise of
stetutory powers conferred on it by the Indién rﬁilwéy
Establishment Code, fremes rules and issues in-struction as

ncroporated in I.H.EMM. including pare 203.5. Even if

tute

e

5 held that the provisions of I.H.E.M. has no statutory force
as enjoyed by Rule 198v, it may be said that the executive

nstruction are supplementary to stetutory Hules. Secondly,

fote
s

the pere 203.5 provides for determination of seniority in
feeder grade from different streems. It deals with the
group'C', posts and does not speek about the method of
promotion and.appointment to
case of Shakuntzla Sharme (Supra) is distinguishable as the
w\\&.
issue: decided was the inequitous provision of Hecruitment
Rules. Similarly, the case of B.N.Singh (Supra)
hes been decided in €Context of different facts and
circumstances. It is now clear fhat the para 203. of
I.B.Eliii. and Rule 1989 eperate in different &areas as the
former relates to determination of seniority emong group'C

officials whereas the latter provides for recruitment fo

gazetied. Hence, the contention of

o
g

posts of group'B',

the counsel for the applicants appears 1tc be misplaceu.

G In view of the facts and circumstances mentioned

above, the C.A. fails and is dismissed, with no order as 10

’\ et 2y ) ‘“w."";-,. K oy =
LGS b .,member-_ ..AQ v Vlce""c-'!ﬂa irmean

Asthana/-

costs.



