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O.A.No./~~lOO8/97

Dote of deci sio n

union of Indi •• nd Others
._."_ ~._~__._.<__._._._.~_~ , .__.HesponJp.nt(.::;)

Counsel for the
______ .~- __ •• ·_ •• _~._· ~r •• _... Respondent (.::»

Hon'b1e Mr.~.K. A8Lriw.l,
Hon'ble Mr. __ ~ __ ~ -:Member ( )

1. ~hether Reporters of local papers may be allnwed
to see the j udgm·e-n.~7 NV'

2. To be referred to the heporters or not 7

3. wihether their Lordship wish to See the fair 7-€.:J
copy of the judgment 7

Whether to be circulated to all Benches ?



· .

Original Application No. ~ 2L J221

Allababad tbis tbe-1!:J..:1!;: day of ~ 1998

S.P. P.thak,Son of Late R.meshwar U.yal P.thak,
R/o 179, Gop_l Nag.r, B.ub.st., K.npur.

1. Union of Indi. through Secret.ry, Ministry of
Communication, Department of post, Dak Bhawan,
NewDelhi.

2. ~rector Postal $ervices, Kanpur.

4. Chief Post M.ster General, Lucknow.

Respondents

ex. Hon'hle Mr. ;i.K. AArjwjl. Member( J )

I Ii this O.A. fil ed under Section 19 of

the AdDinistr.tive Tribunal s Act, 1985, the applicant

makes. pr.yer to quash the impugned order of tr.nsfer

d.ted 23.7.97.

2. In this O.A. the f.cts of the Case .s
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stated by the .pplic.nt .re th.t the .pplic.nt w.s

tr.nsferred vide impugned order d.ted 23.7.97 fr«?11

the post of P.A. (00) B<lt, Region.l Office, K41npur

to Kanpur (City) On. issued by Director, Postill

Services, K.npur Region, K.npur. rhe ipplic.nt

w.s ippointed • s Postill Assi st.nt in p&r Oepir'tllent

in Rij.sth.n Circle on 23.10.73. He was promoted

is Upper Division Clerk on 19.2.80 .nd WilSposted

it Lucknow. ~ubsequently. on creation of new post

in the office of Region.l Office, Kinpur. the .pplicant

was tr.nsferred to aegion.l Office, K.npur. It is

submitted th.t .pplic.nt has completed 17 ye.rs of

service .s Upper ~vision Clerk .nd government

e~forced a scheme kno.n .s Time BoundOne promotion

(for short rBOP) .nd 8ienniil C.dre .&teview{for short

8CR) to Group •C' ezployees in cert.in office s, .nd

.~ s.id scheme Ci8e into effect on 26.6.93 in Circle

.nd Adilini strativ e Office, Dep.rtment of Post s , Acc-

ording to the s.id scheme T.B.O.P. promotion w.s to be

given after 16 yeir s of service ind B.C.R. promotion

w.s to be given .fter 26 yeirs of service. Under this

schene , nOllencl.ture of L.D.C•• nd U.D.C. have been

chinged a s P.A. C.O. (post.l Assist.nts Circle Office)

It is subllitted that an option was a sked frem the

employees whether one w.nted to re•• i n in 01d sc.le.

Th e .pplic.nt did not give hi s option as such he w.s

bXClughtin the gr.de of P.A.C.O. Since the .pplic.nt

had cOllpleted 16 years of service, he WiSgiven promotion

under r .B.O.P• .:)chelleind ipplicant w.s further promoted
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to H•..';).G.II(Higher selection Gr.de) a s per mel10no.

STA/43-X1I/BCR/Modifio.tion 96, d.ted 05.8.96. I.t

is further sub i tted th.t the .pplic.nt h.ving put

i n such • leng service, in hegion.l Office hi!s ac quire c

speci.l n.ture of work but he w.s tr.nsferred by .n

erder d.ted 23.7.97. A9.inst this order, he subllitted

• represent.tion diited 08/8/97 but~ the .pplic.nt did

net receive the reply. It i s submitted tbiit in view

ef the instructions d.ted 08.8.95, the i1pplicilnt could

not be tr.nsferred fro. Regi~n.l Office to .nother

eper.tive office .nd since the .pplio.nt h.s i!cquired

knowledge of speci.l na tur e of work, he could not be

tr.nsferred. The .pplic.nt is • perm.nent st.(f in

the Regional Office/Circle Office and his nameis

mentioned in eomibined COIROgradation list from

which promotion to Section ..iupervi5017/ Assi stant

Superintendent/ Superintendent of P.M.G. Office are

made on the basi s of the seniori ty of the offiee.

If, this transfer is made effective, the chances of

further promotion of the applicant will be completely

blocked. It is al so submitted that this transfer

order has been passed by way of punishment and the

lmpugned or der is wholly malafi de and arbitrary, as

such hit by Article 14 of the constitution of India.

The impugned order of transfer amounts to rever sion

as the applicant is already working as H.'-».G. 11

under B.C.B. -ichemeand this transfer order is in-

contravention of Bule 60A and 66 of p&r Manual. It

is submitted that in the similar circunstances transfer

of one sri O.P. Misra from office of P.M.G. Kanpur to
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Bhogaon, Mainpur has been refused. It is, therefore,

submitted that impugned or dex of tXansfer be quasbe d-

3. The counter-affidavit has been file«

by the responderrt s , In ttle counter, all the allegations

ma. by the applicant in his original ap,lication, are

denied, and submitted that the applicant has been trans-

ferred from the office of Post Master General to l<aOPur

City Divi sion on adDinistrative grounds by respondent

no.3. Accordingly, the respondent no.2 has communicated

the order of transfer to the petitioner. It is further

submitted that the applicant has been transferred in

the light of the instructions contained in para 3.10

of D.I.E. Communication dated 22.7.93, which lays dOwn

that the circ~e offiee staff as on 26.6.93 will retain

the existing liability for transfer.between the Circle

Office and the Regional Office. In addition their pro-

motion under the TBOP/BCR~cheme will be conditonal

subject to their liability for transfer to any Unit

lOcated at the Head Quarter stations of the Regional

Office/CirGle Office. Ibi s addi tional liability of

transfer wae further clarified in para 12 of D.T.f.

communication dated 08.8.95. Therefore, the impugned

order of transfer is in accoz dan e with the conditions

mentione d in the aforesaid D.T.B. cOOInunication. It

is further submitted that if there is aD! aciDinistrative

reason and an employee hol ding a transferable post, he

cannot claim particular post and place to remain there.

The petitioner was promoted under IBOP/BCl1.~chelDe, nence

his transfer was ordered to Kanpur City Uivision an Unit

Locatie d at Head QUarter of iokegionalOffice, l<anpurvide

order dated 23.7.97 which is in accordance with the
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instructions contained in para-12 cited by the

petitioner. It is denied that impu;;Jnedorder of,

transfer is malafide or arlli trary and stated that

representation filed by the applicant, has been

decided by the respondent no.3. The applicant

himsel f interpre~ed the D.T.E. • s clarification in

para-12 of its communication dated 08/8/95 regar d-

ing transfer liability in respect of Regional Office/

Circle Office. 11: is also submitted that the petitioner

has been transferred to the same cadre which he was

hol di~ before his transfeI in Regional Office, Kan~ur

as mentioned in transfer ordez; dated 23.7.97. Hence,

the respondents have submitted that l':d.bufialshould

not interfere in the order of transfer incase it is

made in the exigency of.•service. In this way and on

the basis of counter-affidavit filed by the respondents,

the respondents have prayed to dismiss this O.A. with

cost.

4. The rejoinder has been filed by the

applicant in which all the facts mentioned in the

O.A, axe xeiteIated. It is further submitted that

by this impugned order of transfer, the cadre of tte

applicant is changed. This transfer is by way of

punishment to the applicant and against the instructions

issued by the department for thi s purpose.

5. Heard, the learned lawyer for the

applicant and learned lawyer for the respondents.

and perused the whole record.
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6. Learned lawyer for the a pplicant during

the course of his argunents submitted that by the

impugned order of transfer, the applicant has been

transferred to outside the cadre and applicant has

been posted to a lower scale of pay. He has further

submitted that impugned order of transfer waS issued

with malafides. which can be inferred from the facts

of the Case. Therefore, the impugned order of transfer

be quashed.

o. on the other hand, the Lear ne-dlawyer

for the respondents while obj ecting the above argunents,

submitted that neither there is ary cadre change nor

any scale of pay is reduced by the impugned order of

trans-fer of the applicant. AS regards malafides are

concerned, the learned lawyer for the respondents has

submitted that neither ant malafides are pleaded in

the O.A. nor could be inferred on the basis of the

f acts and circUDstances of the case. Therefore, there

is no justification to interfere in the impugned order

of t.ransfer by this Tribunal.

8. I gave thoughtful consideration to the

rival contention of both the parties and perused the

case file.

9. It appears that in view of contemplation

of di sciplinary proceedi~ s against the applicant, the

appliCant was suspended on 17.6.97 and the suspension

order was revo ed thereafter on 23.7.97. On the same

date, the applicant was transferred from the post of
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P.A.C.O.(B.C.R.) Regional Office, Kanpur to Kanpur

Ci ty Divi sbn. MeanifYJthereby it is a local transfer.
also .

on the perusal of the whole record, itLappears that

promotion of the staff under T.B.O.P./B.C.R. Scheme

was subject to the liability of transfer to the Unit

located at the Head Quarter of Regional Office/Circle

Office in addition to their earlier liabili ty for

transfer to regional office. Therefore, merely placifYJ

the applicant on promotion uncier T.B.O.P./B.C.B • .scheme

is not a chafYJein the cadre ••The responden'ti have made

it clear in their counter tHat by the imp\.gned order

ot transfer, there is no change of cadre and sufficient

explanation has been given by the respondent s, Moreover,

promotion to H.S.G. G~ade II cadre under B.C.R. ~

scheme does not confitJr artj right on the official to

claim his posting on supeIVieory post 'and applicant

failed to establish the fact by cominci~ docunentary

evidence to establish ~~ that by impugned order

of transfer cadre of the applicant has been changed.

Therefore, by the said order of transfer, it could not

be established that there is change of cadre.

10. As regards other contention of the

applicant is concerned, there is no evidence that

applicant has been placed in lower scale of pay by

the impugned order of transfer. By the impugned

order of transfer, basic pay of the applicant is

not at all reduced, therefore, there is no basis

to say that by the impU'Joedorder of transfer, scale

of pay of the applicant has been reduced.

11. The impugned order of transfer appears
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to be neither punitive nor it appears to have been

issued with malafides. Malafides can be direct as .

well as can be inferred but on the basis of the facts

and circumstances of this case, neither the applicant

established the fact of malafides by direct evidence

nor it can be inferred on the basis of facts and cir-

c im st ance s of thi s case.

12. In Abani Kanta Roy Vs. ~tate Qf Qrisja

(1996) 32A.I.e. 10', the Hon'ble Supreme COurt has held

that 'it is settled law that a tranfer which is an incident

of service, is not to be interferred with by the Court

unless it is shown to be clearly arbitrary or vitiated

by malafide or infraction of any professed norm or pri-

nciples governi ng a transfer. ~

13. In 'N.K. Singh V" Union of India 1994

s.ceee (LB.,) 1130' , their Lordships of the Hon' le ~upreme

Court in para-2 of the Judgment had inter-alia obsefved

that only realistic approach in transfer matters is to

leave it to the wisdom of the superiors to take the

de~ision unless the decision is vitiated by malafide

or infraction of anv professed norms or principle govern.

ill;) the transfer which alone Can De scrutinised judicially.

14. In '';hilpi BOje Vs. state of Bihar 1922

see.e. (L8.;;I) 127' , the Hontble Supreme court has observed

that even if transfer orders are issued in violation of

executive instructions or orders. the Court ordinarily

should not interfere with the said order, and effected

partie s should approach the higher authorities in the

department. It is for the administration to take appro-

priate decision in the matter of transfer on aaninistrative

grounds.
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15. In 'state of M.P. VS. SeSe Kauray..

1995 s.e.c. (L&.ot) 666' and in Baj endra Roy Vs. Union_

sU. india 1993 S.e,e. (L&S) 138!.J the Hon'ble Supreme

Court has observed that .j ltransfer order which is not

malafide and not in violation of service rules and

issued with proper jurisdiction, Cannot be quashed

by the COurt.

16. Therefore, on the. ltasis of above

legal preposition and on the basis of facts and

circumstances of the case, I find that there is

no basis to interfere with the impugned order of

transfer by this Tribunal.

17. I, therefore. di smiss thi s O.A.

with no order as to costs.

/M.M./


