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Smt, Kentl Srivesteve, (wife)
aped sbout 45 yeers,
o 935G Krishne Neger,

Gorekhpur.

Senjey Kumar Srivesteve,(son)
eged ebout 34 years,

o 935G, Krishan Neger,
Gorehpur,

Menoj Kumer Srivastave (son),
aged sbout 24 yeers,

o 935G Kricshen Nager,
Gorekhpur,

Km, Madhu Srivesteve (deughter),
aged sbout 28 yeers,

o 935G, Krishan Neger,
Gorskhpur,

Km, Poonem Srivesteve (daughter),
gged shout 26 yeors,
o 935G, Krishan Neger,

Gorethpur,. i s atasldelatasasnanDldcant

(By Advocete Shri 0.P. EKhare)

Versus

Union of India,

th rough the Generel Maneger,
North-Eestern Reilvwey,
Gorekhpur,

Chief Commercisl Maneger,
North-Esstern Railway,
Gorekhpur,

hief Cleime Officers,
Horth-Eastern Reilway,
Gorekhpur.

Bensh Nereiln,

Superintendent Grede-I,
Office of Commerciel Meneger,
North-Esstern Rellway,

&)rﬂkh pur. Sessnsresrne Reﬁpanﬂﬁntﬁg
(By Advocete Shri G.P. Agrewsl)
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HON'BLE MAT Grl, K.K. SRIVASTAVANEVBER-A

In this 0.4, filed under section 19 of Administretive
Tribunale Act 1985, the spplicents heve prayed that respondent
no.2 be directed to consider the - -, applicaent Shri Remesh
Ghendre Srivesteve, for prorotion from due dete pstrospectively
on the post of Office Superintendent Grade-l1 &s per the
reconmendation of Depertmentel Promotion Committee (in short
DPC) and pey him the arreers of pay and ellowances with all
concsequentisl henefits including revision of pensionery
benefite with 18% interest. Later by wey of emendment eppli-
cente heve cleimed & further relief that the dete of promotion

be entedeted from 21.,10.,1997 to April 1997 when hie junlors

were promotede.

S Ihe fecte of the cesey, in short, are thet the applicant
wee eppointed on 18,12.1958 ee Clerk in the respondent's
esteblishment end later on promoted &8s O0ffice Superintendent:
Grede-II (in short 0.S.). In the seniority list he wes

pPleced et seriel no.273 and respondent no.4 Shri Bangh Nerain,
who wae junior, wee pleced &t seriel no.29. While working as
0.8.-1I1 he was suspended on 24,09.1996 by respondent no.2 in
contempletion of enquiry. M#geinst the suspension order,
epplicent made e representation on 11.,10.1996 and ultimately

it vee revoked = with effect from 06.11.1996, In the
respondents order there wes no mention regerding regulerisation
nf &uspension period. However, ie.ue pey and 8llowances of the

Neith

suspension period wee wrongly/held.

3. Later non & chergesheet for minor punishment wae issued
but thet wes cencelled and & fresh chergesheet dated 30.,01,1997

wee iscued on the came sget of chargess The applicant vide

hie representetion deted 05.02,1997 egked for certein
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documents, Thereefter neither the documents were served nor
en enquiry wes proceeded to and not even &an enquiry officer was
eappointed which was ceusing great harassment to the applicante.
dcerieved by the ection of the respondents applicent filed

0.4. N0.470/97 with preyer thet the proceedings of DPC be kept
in seeled cover end his suspension period be regulaerised.
Respondents did not file any counter effidavit in the O.A.

end on 25.06,1997 respondents cencelled the chargesheet.

4, Applicent further alleges thet the chergesheet wes
deliberately iscsued to cause heressment and mentel sgony to
epplicent and to promote respondent no.4 Shri Bansh Narain
ge 0.8.-1 by superseding epplicent’s cleim. Therefore, the
applicent filed this 0. 8. on 20,10.1997, The epplicent
submitted thet he wese due for superannustion on 31.10.1297
endy therefore, respondents be directed to promote him and
glve all the consequentiel benefits.

Se Leter , on 24.04.1998 applicent filed an amendment
applicetion whereby he steted thet after filing the 0.A.
respondentes have grented him the promotion weeef. 21.10.,1997
though he i1e entitled for promotion we.e.f. April,1997 i.e.

from the dete hie junior Shri Besnsh Nsreln wes promoted.

6. The respondents contested the claim of the spplicent
by filing the counter reply steting thet applicent was
sugpended wecefe 24.09.1%531113913111: the suspension order wes
revoked on 06.11.1996 end jwes lssued mejor penality chargesheet
whieh too wes leter on cencelled. Respondent's sdmitted thet
the period of hie csuspension hes not been regularised though

ef ter coancellgtimof chergesheety, yet he has been promoted as

0.8.=1 vide order deted 22.10.1997 and finsally he retired

2




on 31.10.,1997 and thereafter Chief Commerciel Menager, who 1s

the competent authority, had grented him proformes fixetion of

Pay e«

Te We heve heerd Shri 0.P. Khera, connsel for the applicent
end Shri G.P. Agrewel, for respondents end perused the plesdings’

on record.

8. Leerned counsel for the egpplicent submitted thet

respondent no.2 wes interested in the promotion of, epplicant's

o
pplicant wee

junior Shri Bensh Nereln and in order to promote!/ia
heareescsed 2nd wes pleced under suspension. After suspending the
epplicent, respondente did not issue 2ny chergesheet nor

eny reeson of euspension waes dleclosede MNo enguiry started
after & lepse of sufficient time and ultimetely the epplicant
hed to file the 0.4A. before this Tribunel. Ihe respondents did
not cere to flle even counter reply. This showe that the
gction of the respondente wee illegel and 1n order to avold

emberressment, the respondents just slept over the matter.

O Leter,on’although the suspension order wes revoked but
pdmittedly the suspension period has not been regulerised which
ought to heave been done e£s per Rules on the subject, Whet is
shocking to ue ies thet efter revoking the sunspension applicant
wes 1ssued & minor chergesheet which too was cencelled and on
the ceme set of cherges & mejor chergesheet was egein iscsued.
e respondents even on demend by the eppllicent did not supply
the documents e easked for and finelly that chargesheet too

wee cancelled without enguiry.

10, During the pendency of chergesheet applicant was

superseded in promotion to the post of 0.%.-I and the procee-

dinge of the D.P.C. wee kept in seeled cover. After dropping
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of the disciplinary proceedings it was found thet the D.P.C.

had recommended for epplicent's promotion.

11, In support of his contention counsel for the epplicent
has relied upon the #pex Court judgment in the cese of Union
of Iﬁgie Egrsus K.V. Jenkiramen reported in AIR 1991 SC 2010.
In thishtheir Lordships in para 6 have held that the promotion
of an employee cannot be denied merely beczuge of pendency of
disciplinary proceedings and after exoneration of employee he
je entitled for promotion snd he cennot be deprived of any

benefites including seslary of promotionsel post.

12, Couneel for the applicent further relied upon the Full

Bench decision of Jodhpur C.&.T. in the cese of Devi Lel and

Ors. Versues Union of India end Others reported in 2002(1) 4TC
435, wherein the Full Bench hes held thet regularisation of

promotion and proforme fixation envisaged in pars 228 of the

Manugl is violative of articles 14 and 16 of the Constitution of
Indis. Besldes,we would not hegitate to ohserve here that the

cese of the spplicent is 2 case of high-handedness on the pert

of the respondents.

13. épart from it we elso find thet it is a cese of

unnecescary harassment in as much as that one after the other
suspension, minor chargesheet end mejor cheargesheet were issued

and the same were cencelled without 2ny engmiry or further §
progresse. Bven after cancellation of suspension order

by the respondents, the suspension period of applicant hes not
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been regularicseds Such en action cennot be justified in eny
wey by the respondents. We d0 not find any substance in the
stbmigeion of the recpondent's counsel thet the claim of the
applicent hes been regulericed in terme of pera 228 of Menuel
end since he has been promoted on 22.10.1999 before retirement
there is no guestion of revieion of selery or pencsion. The

respondent's counsel submitted that in view of the judgment of

Hon'ble Supreme Court in the cese of Peluvu Remekrishnalsah and
Others Versus Union of India end Another reported in 1939(58)
(S.C.) 713, has held that backwages are not permissible in
retrospective promotion. By going through the judgment we
find thet the fects of thet cese arehgr;tiﬁ;hdifferent from the
facts of the present cese end, therefore, the ratio laid down

does not epply.

14. We ere of the vliew, thet since the disciplinery
proceedinge which were initieted egainst the applicant without
eny rhyme or reeson and the epplicent feced continuous
hereessment end more over diesciplinery proceedings were dropped,
merely promoting him end giving proforme fixation is not
justifieds We 2re in respectfull sgreement with the law leid
down by Jodhpur Bench 1n the cece of Devi Lel (Supre). The
fects of the present cese ere &#lso covered by the ratio lsig
down by the Hon'ble Supreme Court in the cese of K.V. Jenkirsmen
(Supre) and the epplicent ie entitled for his promotion from
retrospective effect from the dete hie junlor resnpondent no.4
Shri Bensh Nerein was promoteds The epplicent is 2lso entitleg
for all the errears of selary and other consequential benefits

including revision of pension etc.

15, From the record we find that the applit\znt has

f Jjustice
unfortunetely expired and, therefore ,h the interest/demandg
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thet the decercsed applicent's denendents who heve been

stbetituted should get the benefit of thie judgment. The 0.4,
e finelly dieposed of with following directioness -

b detmed lo be™ W\

(1) The epplicent will henpromoted from the datebawlicﬁnt's
Junior Shrl Bensh Verein wes promoteds The errears of

selery will be celculeted and paid to the applicants.

(i1) On revision of selary the pension of the applicent be

gl s0 regularised and the arreere thereof be pald to the

f legel helre of the applicent with 105 interest thereon.

(1i1) On regulerisation of the pension the femily pension of

the widow shell elso he regularlised and the arreers

thereof be peid to her with 10% interest thereone.

o The gbove direction shell be complied with by the respondents

within & period of four monthe from the dete of communicetion

of this order,

16, There shall he no order as to costs.
L Member=-J Kember-&
/Neel am/




