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Centr a l Admin1 J tpativ& Tr i bun a l 

A llah ~bad 88nch, Allahabao . 

Obted : Allahabad , Tnis th ~ 

Pre sont :- Hon ' bl e Mr . Ra f i q Uddin, Member ( J . ) 
--------

uriginal Applica ti c. n No . _ 9u3_E.,f 19 96 . 

Hans Raj Singh, u.o. c . S/ 0 Late Sri Rampati Singh, 

173, M.I. G. /o . s . Pr Ee tam Nagar 

Allahabad. 

• • Applicant. 

{Thr ough SrL A. K. Baner jee , Adv . ) 

Versus 

1 . Union of In dia throug h Secreta ry, 

P1i nistry ofFina1c e ,G ovt . of Indi a , 

New De lhi. 

2 . Ch.1. e f Commi sci on8r of Inc ome Tax , 

Lo ck now . 

3 . As s i s t a nt Commiss i oner of In~ome Tax 

(hdministr a t1on) , All uhab a do 

4. Account ant Ge ner a l of Ut t a r Prad8sh 

at A.lahabad ( Pensi on Cell) 

• • R~:~ spond on ts . 

lTbrou gh Sri Ashok Moh1l ey , Adv.) 

@rd e r ( Rese rved) 

(By Hon ' b l c Mr. Raf i q Uddin , Mem ber (J.) 

The a pplicant has filed the pr ese nt O. A. 

claiming pensiona r y be neri t o fr om 3 1s t r:iay 1995 

along wi th inte re s t . 

2 • Acc or ding to the appli cnnt aft e r s erving 

Indian Air Force nine year s and eigh tee n days 

regul a r se rvic E~ he was discharg e d un m8dic a l ground 
. 

on 8th Octobe r 1964 as Corpor a l. Thereafter he 
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wa s appointed as L.D . C. in the Incomd Tax De pa rtment 

and joine d th e se rvice on 9th July 1970. During the 

course of hi s se rvice in Income Tax De pa r t ment 

he was promote d as u . o . c. a nd retir e d from that 

de pa rtment on ~ 1 s t May 199 5o 

2 o The c ase of the a pplic ant is that he had 

a n option to ge t hi s se rvice s in the Air Force 

counte d for qu a lifying se rvice in th e Incom e Tax 

O e p ar~ment within prescri bed p eri od. The Income 

Ta x Dep artment, however, did not coun t his pr e vi ous 

se r vice in the Air Force a nd as a r esult hi s 

promoti on fr om th ~ pos t of L. o .c. t o U.o. c. was 

de l a ye d for nin e year s . Tn e r es ponde nt No .3 as ked 

the applica nt t o si g n his pens ion papers bu t the 

a pplicant r e fu seu t o do so bec a use hi s pr s viou s 

service in th e Air Force was not counted. The 

a pplica nt vi d8 hi s l et t d r d a t wd 16.b , 95 r sq ues t e d 

r espondent No .3 t o r ectify the error but the 

r es pond ent No o3 did no t do s o a nd in orde r to 

harass the a pplicant s ent a lette r da t ed 18 th May 95 

( Annoxure-4) rai s ing a bs olute ly untainable obj ecti ons 

which we r e r ef uted by th e a pplicant vi da hi s 

l e t t er dated 22 .5.95 ( Ann exure -5) . The applic an t 

h.:as clai med tha t he h cs c omple t ed a ll the formaliti es 

on his pa rt but the r es pond ent s ha ve f a ile d to 

grant tho Pensionary be n efit s to him and as pe r 

hi s c a leu 1 ati on he is e n t~ tle d monthly pe ns i on of 

~ .1600/- . The a pplic unt has be c ome entitle d to 

r ec e ivo . a for esaid pe n ~;ion but ins pitP Of hi s 

or a l a nd writt e n re~ ues ts the r esponde nt s ha ve not 

pa id t he same henc e thi ~ L. A. 

3. The r es p ondent s h av~ o ~ p osed t h~ cla im 

on the gr ound th a t th e applicant hed conce a l ed the 
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correct fact s about his pr e vi ous se rvice while 

joining the Incom e Tax Department . Tn e ap~iican t 

hes r e fu sed to s ign the pension papers on one 

pre text or th e otha r and 3lso fa~led to s ubmit a ny 

document/paper require d from hi m to prova his 

pr e v.L ous se rvice. Thtl Servicl? Oook/personal file 

of the a ~plic ent i 6 s ilent about his previous 

se rvice ic the Air Force . It is stated that 

n e~ ther the di 5charg~ certific a t e nor the pens i on 

payme nt order or ony. other pi? per reg a rding hi~ 

previous was filed by him . Tn e appli cant himse lf 

did not ex8 rci~~ th~ option within the pres crib ed 

time of one y&ar in the Income Tax Oepar~m&nt for 

counting of hi s ~a s t s ervice ~ a nd theref ore his 

serv~ces could not be adoed to the yualifying 

service for retireruent be nef it s . I t i ti a ll eged tnat 

the appli cant had sup~r essed all the~e facts 

while ap~lyi n g for ser vice in the Inco me Tax 

Depar t me nt because he was discharged on medical 

ground fr om Indian Air torce ond was medical unfit 

for future ~er vice in k~r torce . 

4 • The ap~l~canton the other hdnd has claimed 

that discharge certific a te was duly uepositcd oy 

him at the time of ni s 

he would not have got benefit 

ap~ointm~nt utherwis~ 

of age 
of rela~atiun / ~n 

the year 1970 when his age was ~2 ye~rs. Conseyuentiy 
who 

it was the respondents/ar e responsible f or not 

f'l enti oning ~ :.. • 1 i. :1 8 s e r v i c a r e co r d t h e1 f o c t u f 

hi s ~rcvious ~erv.Lc e . 

5 . I have he a rd the araument s of the ledrnt:1d 

counsel for the applicant cno the learned • CUL!n~e.L 

for the re s pondents ~nd perused the entire record . 

6 . Th e applicant has clai m~d havi ng Lerved 

Q."' the Indian Air Force as Corpo1·a1. The C:tppli ~..an·t was 
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di s ch a rged fr om Air Force after havino be en faun a 

medic a lly unfit for further s~rvic e in t he Indi an 

Air Force . It i s o b viuu ~ that the applicant was in 

Military ~er vice a od a p~:; riod of I•Jilit c: r y s ervict: 

r ~ n de r ed by ~he appli cant U~f or b JO~n i ng th e 

I nc ome Ta~ Oepdr t men t ~ s li aL le to b ~ counted 

~ G~pi'SQ.if~ ~e .. ~oe fo r the pu rpo oa of lJensiundrY 

u ~n e fit ~ provi J~d certain conditi ons ar ~ fulfi l lerl 

by him . Tl1e r elev ant orovi s i on of countino of 

Military servic e rena e r ed bafore Civil l mployment 

i:l r e con lain ea in Rul e 19 of c. c. s . Pesion Rules 1972. 

The r e l e vant part of the afor esai d ru le i s ext r ~ cte o 

a s un der :-

(1) A Gov c r nm~ n t servan t who i s r e- Employed 

in a Civi l se rv1c e or post before 

a ttaininQ the age of superannuation and 

whc , befo r e s u c h r e - empluyment, ha d 

r ~ nd e r ed mi litary ser vic e after a ttaininq 
th e aqe of e iqht een yaa rs, may , on hi s 

confirm dti on in a ci v~l s e rvic e or pos t , 

opt ei l{ht e r-
(a) t c continub to dra t,, the military 

pen~ i v n orr e tain oratuity rec eived 

on di s cgo r ge from miaitaty se rvice , 

~n which case h~ S fOrm e r milita r y 

se:rvic es s hclll not count as ...,ualifyinq 

se rv~c e ; or · 

(o) to ease to dr aw hi s pen sion ano refund 

(i) t he ~en si o n a lreauy drawn , and 

(ii)thc valu e r eceived f or the commu­

t a ti on of a part of military ~K~gi~ 

J,Jen s i on, and 
(iii )the arrount of ( retir ument q ratui­

ty) 1nc ludina bervic e g r i:l tutity, 

if any. 
• • • • • • • • • • • • • • • • • 

(2){ a )The au thority is s uing the order 

of substantitve appointment t o 

f 

a Civil serive or Post cs is 
r ef e rr ed t o in sub- rule ( 1)shall 

alone with such or de r r eouire 
in 1.1ri tinq th e Government 

se rv ant t o exercise th e opti un 
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unde r tha t s u b-rule within three months 

of datb of ~ ss u~ of such o rder, if h~ i s 

un l ~dv e on th dt daY, w~thin thre cl mo nth s 

o f hi s r e turn from ledve , wh i che ver ~ s 

ldte r dn d a lso b~in g t o hi s notic~ 

t h e ~revi sions of Clause (u) 

~b)If no opti on i b e xerci se d withi n the p 
period r e f ~ rr ed to i n ~lous~ l a) , tne 

Go vernment servant s ha ll be oecm~o 

Lo ha ve opt ed for Clau sb ( a) of 

sub-rule( 1) 

( 3)(a ) A Go vern n1ent se rv ant who opt s for 

Clause { u ) of s ub-rule (1 ) sha ll be 

required to r ~f uno t he Pens ion, 

I 
l 

bonu s or g r atu i ty r ec ei ved in r es p8ct ' 

of hi s earli e r milita r y se rvic e , 

in monthly in s talm ent s not exc eedi nq 

t hirty s i x ~n number , the f1r s t 

in s t a lment beqinninq from t h e month 

following th8 month in whi ch h e 

e ~ e r c 1 seo t hE option. 

(b) The ri gh t tu c oun t pr ~ vi uus se rv1c e 

ab ~uallf Yin~ sc rv~ c e sha ll no t 

r ~ vlv e unti l t ne whole amount has 

b e en r e f una o ~ d • 11 

Th e !JB ru sal of t he a'fo reaald J.,~rov1s1on s c l ed rly 

i ndi c a t e that in order to ge t th e prev1ous 

military ~ervic e cuunted as ~ u a lifyiny service it 

i s nec essary t o the incwm ue nt to e x~ rci se optlon 

f o r t he purpose . It i ~ Hlso evident frum sub- .rLl•a 

2(a) of Ru~e 19 tn at the a.~thor l ty i ssui na th e 

order of s ubs t a ntive appointme nt to a Civil pos t 

was along . with s uchorde r requir ed i n writinng 

t he Gov er nment s-e-rv4in·~ to exercise th ~: option un der 

th a t sub rule withi n thr ee month s of oa t e of i ::, sue of 

s uch order . It i s also tJa rth me n tl~ninq that th e 

Go ve rnmen t of India unde r 0 . 1\l . No . 29/93/P-·at\dJ.P;W...( S.) 

dated :i3tt:S~~ hCJ~ a l so deci ded as a one time 

r e l axatlon to ~r ov1 de a l as t o~portuni nty to 

mi li tar y ._,e ns i or,er s who a r t1 presently r t~ - employ eel 

in civil pos t to e xercis e~ tn~: option far countin~ 
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of milita r y service dS ~u a lifyinn s ervice within a 

peri ou of s i x munth ::i from t n~: dd t t: o f i-..~ s ul.nq of 

a f o r e s a i d o r u e r , i • a • u p to 2 3 • 11 • 9 4 • 

7 . In the !)resent C.dst:: , it l. S aumitt eo taoe 

of the r e bpond ent s th a t no o~ti un wa ~ ce lled for from 

t h e a pp li c ,:~ nt t o e xerci se hi s opti on in terms of 

rul e 19 . The r easo n being tha t the applic dn~ hcti. 

no t di sclo sed th~ f ac t s abo ut his previous servic ~ 

a t the time of joinin g th ~::: ser vice in th ~:: I ncome 

Tax depa rtment . The appli Lant on t he o t her hano 

nds claima d th a t he auly s ubmi tL ed ai scharqe~ 

c ertif ica t e fr om I ndi a Air fbrc~ at tne time wf 

hi s ap~oi ntm ent a nu t h e r espond Lnts a r e l i ab l e 

f or not dcting a ccor dinq tu rules ~x~ 

~for countin ~ hi s prc:v1. uus n.ilitory &ervice 

in the pr esent Livi l service . 

a. It is the case of the applicant that he 

duly deposited the discharge certificate at the time 

of his in1tial appointment in the Income Tax 

Department. He has also claimed tnat. at the time 

of appointment he also filed the preacrib9d 

proforma to be filled in by Ex-Military man at the 

time of re-employment (Annexure R.A-1). He h~s 

also claimed that he had also •ada an application 

giving hie option to the respondents. In support 

of his claim he has also filed copies of letters 

sent to the Indian Air Force by the Income Tax 

Department vide latter dated 13.b.74 (Annexure R.A-2) 

The applicant in para 6 of his R.A. has specifically 

claimed tnat he did not gat any penaion from 

his previous service, therefore filing of any 

P.P.O by him does nat arise. It is thus clear that 

~he •ain diaputa in this case is whether the 

Q~licant had d~aclosed about the past military 
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service before lnco~ae Tax Department at the tiiJe 

of joining service or not. The respondents haw no 

ooubt stated that there is no mention of this tact 

in the service book ae wall in tha peraonal file of 

the appl~cant. But the same has not bean produced 

before the Tribunal tor perusal in order to 

ascertain the correctness or the claim of the 

respondents. 

9. It has been contended by the learned counsel 

for the applicant that it was not possible tQ the 

appdicant tu join the Income Tax Department at the 

age or 32 yea~s unless he wae granted age relaxa­

tion being Ex-Military personnel. Tbe respondents 

have not given any satisfactory reply of this 

argument.But the most important evidence to prove 

the caaa of the app~icant is a letter which was 

sent by the respondents department tu the Indian 

Air force on 13.6.1974 regarding counting the 

service of the applicant and a copy thereof haa 

bean filed as Annexure R.A-2. The respondents have 

not dared to deny the existence or the aforesaid 

letter. The perusal of the contents of the aforesa~d 

letter clearly indicate that the aforesaid letter 

yas written by the Under Secretary, Central Board 
TAVe S 

of Direct AAia to tne Commissiuner Income Tax 

Lucknow in whic~ the reference of letter P.No.47-

1~38 dated 17.5.197 . .. in respect or fixation or 

pay or the applicant who has been ahown as released 

from service in Ar••d Forces and re-employed as 
Similarly 

L.D.C. in ~.e Income Tax Oepartmentli nothar latter 

dated_ 23.4.197&- was al:ao aent by tne Commissioner 

lnca.e Tax Lucknow to the Oy. c.o.A. Air force 

Recorda New Delhi which was alao in respect of 

fixation of pay of the applicant as Ex-Air man 

and the atat.-ent showing the pay drawn by the 
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applicant fro• ti•e to ti•e while in I.A.F. and aleo 

the intor~nation regarding pension gratuity etc. 

received by the applicant from Air Force was aought. I 

also mention of gratutty of •.977-50 P lj · Even tn•re is 

having been received by the applicant aa pensiPn 
~~~~~~ 

equ~ valent to tue gratuity, •Aao\her retire~nent 

benefits received by the app~icant fro• the Air 

force 
~~ 
~ also sought. The correspondence clearly 

proves the case of the applicant and goes t~ show 

that tba respondents department had fuJ.l knowlauye 

about the applicant baing Ex-Mill tay man. Therefore, ' 

in teras of Rule 19(2)(a) of c.c.s. Rules 1972 the 

Income Tax Department was required to incorporate 

in the order of r~e11ployment itself a clause 

to the effect that if the applicant daairaa to taka 

advantage of the retire11ant benafi ta based on 

combined ~ilitary and Civil services he should 

exercise option within a period of one year from 

the date of his re-employment. But it a~pears that 

on account of negligence on the part of the 

officials or the respondent's office it was not 

dona. Hence the applicant can not be held 

responsible for not counting his service. 

10. It is a!ao relevant to point out that the 

stand taken by the res~ondents in this aa~ter 

ia contradictory. In tha counter affidavit it is 

the case of tne rea~ondents that the applicant 

failed to disclose the p-.rticulars of hia previoua 

rwli li tary service at the ti11e Of his a..,pointment 

henca action- could not be taken to add his mi~itary 4 

service in the lftc•e Tax Department•.\lhereas in 

reply to tbe application of the applicant for 

counting his Previous service which is letter 

{2, dated 18th !Wiay 1995, a copy ot which has been 

annexed aa Annexure-4, the applicant was advi~d 
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by the reapondent No. 3 that his claim for adding 

his previous service in Air Force, he should 

apply to the Head of the Department who is the 

competent authority. In other worda, the applicant 

waa not informed that his service recora does not 

disclose about his previo~s military service. The 

case taken up by the respondents inthe c.A. is but 

an after thought and is against their own recorda. 

11. From the facts and diacusaion made above 

1 am convinced that the ~·••¥m~•x•••• claim of the 

applicant for counting his preyious Airfor.ce 

service in the present service has been rejected 

by the respondents without any reason and rhy••· 

The res~ondents even have con-cealed true facts 

berore the Tribunal. I am constrained to observe 

that in the present case the respondents have 

unnecessar.tly blamed the applicant for hia plight. 

The respondents have termed the a~Plicant as 

~ ' controve.a:sial \ ' 
indi sci P.line.l unnecessarily in the 

context of the present case. On the other hand 

the applicant haa been unnecessarily harassed by 

the officials of the · resPondents in getting his 

previous service counted. The claim of the applicant 

for countin~ his previous Military service is 

fully established. Consequently the applicant's 

pension is to be determined ~rter counting his 

Previous service in thepresant service. The 

O.A. is liable to be allowed. 

12. The respondents are directed to determine 

the pensionary benefits of the a~plicant after . 

counting his past Air force serv•c• rendered by 

hiM after deducting amount of gratuity if any 

received by the applicant from Air force along with 

siMple interest at the rata of •.6% from the date or 
his joining the present department. The respondents 
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may ascertain th•· ·~unount of gl'atui ty received by 

the applicant from concerned Air Force autnority. 

13 • Accordingly the O.A. is allowed with costa 

uhich I fix at ~.1000/-.Tha necessary order tor 

fixation of the pensionary benefits of the 

applicant will be passed within three months t.rom 

the date of communication of thia order. 
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