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DATED: THE ' TH DAY OF ©¢F@BER 1998 . .

CORAM 3 HON'BLE MR, S.DAYAL, A.M.
HON'RLE MR. S.L.JAIN, J.M,

ORIGINAL APPLICAT ION NO,763 OF 1996

Puran Chand Wadhwa aged about
56 years son of late Shri Ganga Ram -
R/o 1/1764, Gali No,3, Chandra Nagar

Saharanpur,
... Applicant

C/A Shri Rakesh Verma, Advocate.

Versus

1. Union of India through the

General Manager, North-rn Railway,

Baroda House, New D=lhi,

2. Divisional Personel Officer,
North-rn Railway, Ambala Cantt,
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Apbala,
Resgpond=nts
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C/R Shri Prashant Mathur, Advocate.
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QRDER_

 BY HON'BLE MR, S,L.JAIN, J.M.-
This is an application under section 19 of the

Administrative Tribunal Act 1985 for 1ssue of a writ/
order/direct ion quashing order datecd 14.2,94 passed by
respondent no.2 reducing the basie pay of the applicant
| from %s.3050/- to ws, 2780/~ as on 1.5.93, to refix the pay
s at par with his counter parts, pay the arrears, not to
make further recovery from the salary of the appl icant

and refund the amount already recovered,

2. There 1s no dispute between the parties that the

appl icant joined the service as Apprentice Tra in Examiner

in July 1983, confirmed and regularised 2s Tra in Examiner
at Bhaziabad w.e.f. 5. 19,68, Thereafter he w8 transferred
as Train Examiner to Saharanpur Khan Alampura Yard, w. e.f.
129,69, He was promoted to the post of Head Train Examiner
w.e.f, May 1982 and was posted at gakurbasti, He was

transferred from gakurbasti to Khan Alampura Yard Saharanpur

in April 1984. An upgradation gcheme came into effect

with retrospective of fect from 1.1.84. Due to wrong fixation

of pay, he rcprosented_the matter and vide letter dated

5.7.88 Annexure A- IV, the pay was refixed correctly.

- The applicant's case in brief is that as a conse-

quence of the aforesaid scheme, the applicant ws promo ted

as Chief Train gxaminer w.e.f. 1. 1.84 vide Annexure-A-TT,

which carries the pay scale of B.7C0 = grn (pre-revised)

and ®.2,000 - 3200 (revised). Fis pay Scale 2s Head Train

Examiner w8 . 580/~ .79 (yre-revls‘ed). The annual

{nerement of the appl icant becomes due in the month of

May every year and as such he gave op tion tmt on promot ion

y be fixed in the month of May every
4 at &.830/-= P.Be
\)\*‘\{y/ ¥

e

also his increment ma
year and accordingly his pay was fixe
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as on .1. 5.86 vide letter dated 18.12,87 vide Annexure A-T111,
The pay of Shri R.N.pathak, Shri V.p.Khurana, Shri Mohan
Lal was fixed at ®s.865/- p.m,, who are at serial no.9,13
17 and applicant is at sorial no.34 of the aforesaid order
a1l drawing pay at %.730/- as on 1.1.84. On representation,
the ma tter was decided vide Anpxure A-IV dated 5.7.88.

Vide orier dated 1.5.93 when the applicant was drawing the
pasic pay of &, 350/~ his pay was reduced to ms.2750/-

and started recovery, recovered " 500/~ from the pay of
March and April 1998 and thereafter recovery @ B, 100/= p.m.
is to be ;&32%4:4 No order in writing M2s been passed

and communicated to the applicant. Hence this 0.A. for the

above said reliefs.

4, The respondents rosisted the claim an the allegat ions
that Annexure A-1 itself glves a clear picture that dis-
crepancy crept due to certain clerical w:hich on
detection was corrected and excess amount pa id is ordered
to be recovered from the salary of the applicant in easy
instalments., Té applicant was working as TXR on 31.5.82
in the grade of %.425 - 700 was permitted to officlate

as Head TXR since 31.5.82 in the pay scale of %s. 550 - 780
vide lettor no,758E/85/10/H/TXR dated 3. 5.82 and accord-
ingly his pay wes fixed to . 650/~ by giving one not ional
inerement in the work ing grade of 7, 425- 700 and the stage
in the grade of %, 550-78% on 91, 5.82, i.e. the date of
resumpt ion of his duty but due to clerical mistake and on
the tnsis of the same one inerement in the grade of

ns, 550 - 750 instead of 1.5.83 was given on 1.5.88 which
infact, should be ps, 675/- w.e.f. 1.5.83. Hence, the pay
was rectified in the scale of %.700 - 200 / 2000 - 3200

vide impugned order.
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S, The responderts further alleged that the applicant
was promoted with effect from 1. 1.4 but this benefit
wbs withdrawn by a subsoquent order dated 24,6.88, 3s the
benefit of such up grada tion whs rot due to the appl icant,
as such no credence whet soever can be given on the basis
of the subsequent letter dated 24.6.88 Amnexure SeA.-TII.
The increment was not due in the month of May and no

opt ion as alleged was ever given by the applicant for
fixing his pay from the date of increment. Against the

wit harawl of benefit, the applicant along with KRexoxR@RX
other Chief TXR and Hesd TXR on revision of their pay had
£1led 0.A. No.851/HR/1389 on 00.8.89 before C.A.T. Chandi-
garh Bench and had obtained an Exparte Stay order on the
ground that rno show cause notice ws given before revision

of pay. In the instant case show calse notice for fixation

of pay is glven and pay as fixed as detailed in pare 11
of C.A. at page 10. ghri R, N.patak, B.F.Khurana, Mohan Lal
were senior to tk;e applicant pefore uperadation. The
penefit of upgradation was not withirawn from the aforessid
persons as gsenior and ot herwice in Zone of consideration.
Since the letter dated 5.7.88 has been jesucd in suppress-
fon of letter dated 18.12.87 which was subsequently with-

drawn vide letter dated 24.6.88 and as such question of
pay penefit in view of letter dated 5,7.88 has no relevance.
Show cause notice for fefixation of pay was already glven.

Henece prayed for dismissal of 0.A. with costs.

6. The appl icant filed the rejoinder rei torating the

correct fixation of pay alcne with R.A. L. The judgment of

0.A.No, 1288/88 decided by principal Bench the appl ieant

e not a patty to tha seme.
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\ The applicant filed c.M.A.No, 1357/97 along with
annexurc-1 by whlchvthe applicant ws allowed the Beneflt
of restructuring ;“grade %, 700 - 900 w.e.f. 1. 1.84 against
the resultant vacancies datecd 6.3.97.

8. The applicant further £i1ed C.M, A.No.1130/98 along
with the salary fixed of Shri K.M, Sharma and Subha sh

Chandra,

9. The applicant failed to file or get it produced

from the respondent any opt ion to the effect that on

rerement may be fixed in the moth of
The 8bove

promo tion alsc his 1
May be fixed t‘g t he month of May every year,

fact was alleged by the applicant and denic® by the res-

pondents, hence it ws the dquty of the applicant to

produce the same. when on option whi
ing an oral statement in this resp ect cannot form the

pasis of evidence. Thercfore it is hereby held that appli-

ch i s reduced to writ-

cant failed to establish that he ever sutmitted the option

as alleged.

1. The applicant himeelf alleged that shri R.N.Pathak,

B.p.Xhurana and Mohan 1al are at cerial no.9,12and 17

'
while he is at serial no.34. Thus the content ion of the

respondent finds pavour that the sai1d persons are gernior

to the applicant. m™he result is that applicant cannot

claim a'ny gimilarity in fixation of pay with them,

11. The benefit of upgradation which was allowed to the

applicant vide Annexure A-II1 dated 18, 12.87 was wit hdrawn

vide Annexure C.A.II datcd 24.6,88, hence fixat ion of pay

vide Annexure A-1V dated 15.7.88 which is in supersession

he
of order passed Wide Annexure A-III {s of the assistance

to the applicant. 3\@(}) /
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32 - On p@rusal.of C.A; para 11 at paée 10 we find that
on 1,12.80 éay of the applicant was at s.600/- and on
1.12.81 it was t5.620/= in the pay scale of R.425/~ = 700/ -
on 31,5.82 ;i was fixed at g.650/=- and again on 1;5.82

it was incra#éed to R .675/=-. Tﬁus one additional incrament
is provided to the applicant in the scale of f&.550 - 750/ -

for which he was not entitled,

13. The applicant was not an instrument for fixation of
his pay on 31.5.82 and onuards. The respondents, uho have
fixed the pay of ths applicent on 31.5.82 and even afterwards
on representaticn of the applicant ars estopped by their

conduct to rsagitate the matter for rscovery of the same,

14. Certainly, the respondants are entitled to correectly
fix the pay of the applicent henmceforth, but thay are

not entitled to recover the Ssame.

15. 1In the result, 0.A., is partly allowed, the respondents
are. restrained from recovery of the amount slready paid
to the applicant &s salary, refund Bs.500/=- as already
rscovered from the pay of March & April 98. The rsst af
the ‘reliefs, the zpplicant is mot entitled hence forths
saidg raliéFS, the 0.A. ié dism ssed, Parties to bear their
owun costs aé both the parties succaeeds partly.
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