
<. • " ' 

\ '-.: ~ • 

) ~ 

If • • 
• 

• 

( 

'1eservcd - -
CI:; I\Jl' ~~ \r_, .\D.1IliiSTR. TIVE TRI BJ N.\L 

Original ~(..,"'lic2_ti0~ UQ . 730 ~ 1996 -- - - -
alon?\lit~ 

Q.Ei ~i '1-:tl \~J;.,l ic~ ti 0n ~To . 539 ::> f . 1 99 6 -- --- --- -- -• 

ori g i na!_ . h;,)ll~ . ti ')n ITo . 610 of . 1996 -- - --
OriJl12§!! 2-.t:l ic ... tion • r 641 of 199'6 . . . 0 . -- -- ·-- --
Ori ;in--.1 \~">;.)lica tion iJO o 1337 of 1996,. - --- -- --- -

• 

\ ll 'lh bad thi s :he {rl 'Y _ day of ~venoor, __ 2011 

o .A . do . 73 0 o f 1 9)6 - ---
1. Shri Hub Lal Saro j ,. son of Shri Nachka u . 

resident of Vill .ge Ghonai ?ost "·~unta , 

Di s trict .\llahabad .. 

2 . Shri La ll an Si ngh ,. Son of Udai Si ngh . R/o 
• 

Vill .1gc Chi rla ·1auja::>ta ,. Post Ganja . Distt • 

. \llahab:1d . 

3 . Sri sar ju ?rasad Yadav, son of Ran 3 Na r up 

Yad~v. R/o Bas~dhua , ~ost S ahso ,. Di s trict 

.:\11 ahe. bad .. 

By \dvocc. tee .::;hri J . ~ . Ti "t·tari 
Shri s . '3 . Shar'la ------- -

Vers~s 

.\..-)plic~ nts 

1. Un ion of India thr:>~h Ge nera l ;.1a nage r ,. 

:Jorthern Rail HayT~Head Juarte r , '3aroda 

HOU!Je ,. :rev1 ::elhi . 

2 . De .. )uty Chief Engineer , ~oncrete Sl ec_•c r 

~l 1.n t,. Nor thern ~ai 1 '1.'11a y • Subedarg an j . 

\ ll ahabd.d . 

3 . Senior En)ine~r , CJncrete Se eeper ~lant. 

S·lbedar0an j • 

- ....• ! '\J • ~I-

·-
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ni visi Jnal R'lllt·1ay 1~n'lger, Northern Rai l\·1ay , 

.\llahabao . 
Responnents_ 

0 . A • No • 6 3 9 of 1 9 96 - --- -
1. ..,hool Ch 1nd :::on of sri Kal .)U~ 

2 . S . IT . Cha'.J.bc Son o£ Sri RwK . Ch~ube 

3. Ram Asray Son of 3ri R\m Lotan. 

4 . Kri5hna Ku:nar Son of Sri G~nga "'rasad , 

5. Sul:hash Pal son of s ri B. c . ?al . 

All "1aster Craftsrnen in Concrete 

Sl eeper :>l ant , Northern RailNay, 

Subedarganj, J ~lahalYid . 

By .\dvocates 3hri 
Shrl. 

:'i Hari 
Sham a 

:},eplicants 

- -------------------
Versus -

1. Union of Inrti 1 yhroucrh General '·Lanuger , 

~1orther:1 ~.:til wJ.y HeJ.d ..Jua rter , aaroda 

:-Jouse , Ue\'1 De l hi . 

2 . ~e?uty Ch i ef Engineer . Concrete Se eeper 

..,l a nt , northern Rhll ~·tay , subeda;gan j; 

Al lahabad . 

3. Senior Engineer , Concrete Seeeper ~lant , 

Subedargan j, :J.l l.habad . 

4 . : i vi si ·')nal ~ail \vay ~·I nager, ~l'orthern ~ .ilt.·;ay, 

\ll 1~aba 1 . 
Res.eondc ~.1ts 

By .\dVOC"ite Sh£1 \ . K . G~ur 

e od • No • 6 40 o £ 1 9 o 6 ___ ._..;, ___ -- -- ---

1 . Ugwan or 1sad son o£ H'lri La l 

2 . 1unna Lal Son of 

• • • ·w·~,-
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3 . 'l'n:rak Ku1nr ll""~ ldar Son of c .c., Haldar . 

1,11 !.r. e sent! y v/Or}~ i rg as Charge-nan 

unde r Senior Exe~uti ve EnJineer ~rack 

:'em.?i ng Line J hi v a Ji Bri dge # ~!orthern 

~ 1il \/l~b .Tet:J Del hi" 

By .\clvoc ttes Shri .r • . J. T i v1ari 
Shri s . ~ . sh lr.,a --.--------·-

Vers~us ---
1 . U'1.:!.on J f Incli a thro. lJh Gc nc:ral '1 n .2ge r , ·r~rt'J ­

er1 ~:.i l·.:!'j Head ;Juarter , Baroda t.I:>.Ise , :JeH 

L·clhi. 

2 . De.._)u t y t;h i e f EnJi -1eer , Conc ree e Slee;>e r ?! ant , 

::Jorthern q Jil~·:ay , Suber'lu.rg3nj , \llahabad . 

3 . Senior Engineer , Con=rete Sl eeper ?l ~nt# 

ubedarganj, . ;.ll 3.habad . 

4 . Senio r Execut ive Engi '1eer, Track Te npi ng Line , 

Shi v a Bri dge , : Je\·1 :)el h i . 

5 .. Di vision .1 RCl.l- 1 \·lay tan~ger , :Jorthern ~ail ~:a y, 

. J. l aha cad . 
Resf>:?ndent,:::, 

B% .\dvoc~te Shri A . K . G=ntr 

o •. \ . ··!o . 641 of 1996 - -----------\ 

1 . Dri j ~Jand1.n 'T'hakur S)n of ~ol<han Th'lkur 

2 . Sheo R:!!n ~on o-: ~:111 \dhar . 

B?th skill~d Grade II i n Concrete 

Sl ee .. er :>1 a nt , Northc- e1 rl<'i 1 way, 

Subedargttn j, til '1h ab:ld . 

By .dv:>cates Shri J. ~.J . Ti\·Jari 
--~~i-~~.! .3b.&na - --·- -

Versus 
-~ 

AJ plic a nt s 

1. Uni0:1 of Inr"~ i1. thro lJh Gcncr r1l 1a'!1agcr, 

"TocLhc.rn q~il T>ny Head .)u.arter, Baroda 

HO •l!'Je. Ne'' lclhi" 

~-- ... ·~·Q,-
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2 . Deputy Chief Fngineer, Concrete Seeeper 

..,l .:mt , North0rn ~ail \·r:y, :;,ubedarg.ln j, 

.\11 aha bu.d o 

3 . Senior Engineer, ConcrGte Sl eeper ~l ant , 

Subet .... g;g.1nj , \11 aha bdd . 

4 . Divi sional l....,il ,·:3y ··1art-:'1.1Jer, northern Rail­

\·ny, Al l"~habad • 

Res,:-ondent.s 

o . \ . :ro .-~el337 of 1996 - -
Nagesh ? rasad , S/o Late '1anbodhan La l R/o 

Rly. Qr . i•To . 520- B, Lalit Nagar , .\llahabad . 

A.pplica::tt& - -By t\uvocate Shri \ . u . . \mb:t.sta -~_....; _______ . 
Versus 

1. Union of I ndi '3 through General :tanaaer, 
t:orthern i1ail tvay Head ~uarter, , 3arod"'i 

!-ion ae.. Ne\·r ;)el hi . 

2 . De~uty Chief Engineer, Concrete Sl ee9er 

'!').l ant , 11orthern ...,~ilt.·r"l.y, Su bedarg"lnj, 

~J.l ahd. bad • 

• 

3 . Senior Engineer, Conc r ete Sl eeper ~l ant, 

l\!orthern ~ailHay, Subedargan j , Allahabat1 • 

4 • Divi sional ~ail•.·ray 

, .. ,ay , .\.ll ~hamd . 

Manager, northern R.'lil -

Respo :Lde!'lts 

BY .".dvoc ,te Shri \ ~K . G3.ur . 

0 R DE R -----

Shri Hub Lal saro j and 13 others 

have been transferred to their parent division 

•••• pg.l/-
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vide order no.277/96. dated 22.5.1996. All these 

14 effected persons have challenged this order and 

filed different o.As, numbered as o.A.No.730/l996. 

o.A.N0.639/l996, o.A.No.640/l996, o.A.No.64l/l996 

and o.A.No.l337/1996. Since the controversy in­

volved in all these matters is the same, therefore, 
~ ..... 

these cases are being decided throughione order • 
• 

The leading case being o.A.No.730/l996 and copy 

of the order be placed in all the connected matters • 

\ 

The applicants have come up seeking 

relief to the effect that the impugned order no. 

277/96, dated 22.5.1996 be quashed and the respon­

dents be directed not to interfere in their function-

ing in concrete steeper Plant(for short c.s.P.) 

Subedarganj, Allahabad. 

3. As per applicants case, they were in-

itially appointed in NOrthern Railway, Allahabad. 

They were transferred to c.s.P •• Subedarganj in 

the year 1979 and since then they are continuously 

working in c.s.P. ~t has also been mentioned that 

in due course of time and after havirg qualified 

the trade test/suitability test. they were given 

promotions. It has also been mentioned that the 

applicants were transferred from their parent 

division to c.s.P. on account of requirement of 

work and from ti:ne to time demand was made by 

c.s.p. ,notifying their requirement of staff. It 

was on the basis of such demand made by c.s.p., 

the applicants submitted their applications and 

after consideration they were brought on transfer 

to c.s.p. and thereafter their lien at their 

•••• pg.6/-
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original. place of appointment was cancelled 
~< (' YUA..L( • 

· and lien a5eQsbed in c.s.P.itself and. there-

fore. they are not liable to be repatriated 
• or transferred back to their parent divisions. 

The i"'pugned order has been assailed mainly 

on the ground that there is no justification 

to trans fer the applicant by means of illlpu.gned 

' order as they are holding perruanent and sub­

stantive post and absorbed at c.s.P. and have 

been working for 15 to 16 years and a lien to 

theu has been created at c.s.P •• subedarganj , 
and.therefore. the impugned order is violative 

of Rules 238. 239 and 240 of Indian Railway 

Establishment Code. Vol.I. It bas also been 

pleaded that the impugned order is against 

the scheue fo~ulated vide circular letter 

dated 29.8.1995. The applicants have also 

assailed this transfer order on the ground 

that the applicants inspite of being senior 
' 

have been transferred. ~ereas the juniors 

have been retained. Therefore. the order 

is illegal. arbitrary. discril'llinatory and 

violative to Article 14 and 16 of the Con-

stitution. The applicants have also a 

grievance that this transfer al'llounts to 

their reversion. because in the transferee 

establishment. they will be taken at lover 

scale under next below rule • 

..~ •. pg.7/-



' 

l 

~ I 

' • 
' 

.. 

• 

I f 

... 

• • 7 •• • • • • 

4. The respondents have contested the 

case. As per respondents case. it was in the 

year 1977 that c.s.p., Subedarganj was established 

and intake of the staff in the plant was made by 

direct recruitment of .oasual labours, Who were 

screened and panelled against sanctioned-eeapost 

. and also by transfer of some experienced staff 

from the division/unit holding lien there and 

the intake of the applicant was done by taking 

the staff against ex-cadre post. In the year 

1985, th~re was sanc:tion of large number of 

higher grade temporary post.&gainst this temp-

orary post, accelerated local promotions were 

given to the employees in the Organisation and 

likewise the petitioners were also given acc­

elerated local temporary promotion in the Org­

anisation alongwi th other staff after · takirq 

necessary suitability test as is evident from 

annexure A-2 to A-8 of. the o.A., ~erein there 

is clear mention that the promotions were purely 

temporary and on ad hoc basis and the promotion 

will not confer upon promotees any right to claim 

similar seniority. It has also been pleaded that 
• 

, 

as per i tern no.240 (b) of Indian Railway Establishment 

COde Volume I. the pet! tioners were retaining their 

lien at Allahabad Division as they were screened 

and panelled against permanent post of Allahabad 

division and they were ~rking in c.s.P., Subedar­

ganj on a temporary post. The pleadings from the 

side of the respondents further go to mention that 

due to closure of Post Tension Unit of the Plant 

the surplus staff was to be transferred in the 

~ ... • •• pg.8/- ' 
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manner as formulated in the letter dated 29.8.1995. 

which have been upheld in O·A·No.14 of 1996 filed 

by so:ne other employe&J of the c.s.p. and accordingly 

the .Petitioners were also transferred to their 

parent division i.e. Allahabad Division alongwith 

other lien holding staff as per impugned order no. 

277/96. dated 22.5.1996. It has also been pleaded 

that since the case of transfer of the applicant 

was taken up in the light of Scheme formulated 

under letter dated 29.8.1995. there is no question 

of considering the comparative seniority of the 

applicant with those who were direct recruits. 

In short. the respondents have pleaded that since 

the applicants were transferred to c.s.P. on 

deputation and their lien remained with Allahabad• 

division. they cannot successfully chatuenqef the 

impugned order through ~ich they have been trans-

ferred back to their parent depa~~ent. , 

s • Heard. the learned counsel for the 

parties and perused the record. as well as the 

written arguments sul:mitted from either side • 

In these cases. t:he real controversy 

is as to Whether the applicants were transferred 

to c.s.P •• Subedarganj on deputation keeping 

their lien with Allahabad d1 vision or they were 

absorbed in c.s.P. without having any lienAl-~ 
otc.ir<:S~ . . 

7. During the course of argwnents. learned 

counsel for the applicants took me through the 

••• pg.9/-
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followir¥J decisions by Hon• ble Apex Court on 

the point of deputation and lien; 

(i) 1997 sec vol.S 372, state of Punjab 
Vs. Indra Singh. 

I 

(ii) 1997 scc(L&s) 1550, Jagdish Lal & ora. 

(iii) 

Vs. State of Haryana & Others. 

1999 scc(L&S) 902, UIDapati Chaudhary 
Vs. State of Bitmar and another. 

(Iv) 1992 SCC(L&S) 440, Triveni Shanker 
saxena Vs. state of U.P. & Others. 

(v) (1994) 26 A:a.c.448 (SC) s. Nagraj 
& Others Vs. state of Karnatka & Others 

~vi) 1999 sec vol.6 Page 667 Common cause 
vs. u.o.x. & Others. 

(vii) 1989 SCC(L&S) 644Ram Lal Khurana Vs. 
State of Punjab & Others. 

(viii) 1989 SCC(L&S) 273 , Baribans Misra & 
ora. vs. Railway BOard & ora. 

' 
and also referred Railway Board 

Circular dated 17.2 .1989 on deputation and 

definition of lien in para-239 of the COde • 

. 
a. Shri A.K. Gaur, learned counsel 1br 

tbe respondents reliel on following casea1 

, (a) 

(b) 

1996 s.c.c.(L&s) 498 , Balkrishna 
Pandey Vs. State of Bihar & Others. 

1996 s.c.c.(L&S) 500, Chief conservator 
of Forests and another vs. J.agannath 
Maruti Kondhare and Others. 

~ 
• • · ••••• pg.10/-
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(1997) 8 s.c.c. 372 • State of Punjab 

& Others Vs. Inder Si01h am Others. 

(d) (1997) 8 s.c.c. 386 State of Maharashtra 

vs. Rajendra Jawanmal Gandhi. 

(e) 1996 s.c.c.(L&S) 1093 Satya Narain Pareek 

State of Rajasthan and another. 

(f) 1996 s.c.c.(eL&s) 1094 Mills Douglas 

M.iohael and Others Vs. Union of India 

and Others. 

On having gone through the referred case 

lawJ by either side, it is f9.und that there is no 

controversy on the point that deputation means 

service outside the cadre on ad hoc basis. wbioh 

shall be with the consent of persons so deputed 

and that lien cannot be terminated even with the 

consent of Govt. servant who cannot hold lien on 

more than one post and also that a person can be 
~ 

said to t.aoquire(a lien on a post only ~en he has 

been confirmed and mad-e permanent on that post 
' 

and not earlier. In Harbansh Mishra vs. Railway 

Board(supra) on the point of lien it has been hetH: 

held that lien can be on a post and not on a place 

Only person appointed on permanent basis and not 

on ad hoc basis, can hold lien • 

10. In state of Punjab and Others Vs. Inder 

Singh (supra), a law has been handed down that the 

deputationist cannot resist on the ground that he 

has continued on deputation for a lorg time during 

'Which he earned promotions on ex-cadre posts, and 

on repatriation, he will ? to work 

_) ((- .. • •••• pg.11/-
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/ 
cadre on a lower post. He cannot claim permanent 

abSorption on deputation post. 

In Satya Narain Pareek vs. State of 

Rajasthan and another (supra). their t.ordships 

at Apex Court have held that lien of a permanent 

employee during deputation to a tenure post in 

another department survives in the parent depart-
'!k .t!<a.~,II.AJ. l..tz.. 

ment. GUI1,l could not be repatriated. is not acceptable. 

12 • Keeping in view the facts of these matters. 

and the referred case law. the matter was investigated 

and it is found that when c.s.P. subedarganj was 

established, there was a requist.tion for require­

ment of staff vide letter dated 09.1.1980 through 

lilich the A.a.E. Bridge workshop • Lucknow was 

requested to advertise applications. and be sent 

to Senior Engineer. c.s.p •• subedarganj for scrutiny 

and acceptance for the categories of posts as mentioned 

in the letter. Accordir¥JlY the posts were notified,.; 

and the applicants offered their servicesythrough 

applications. and they were transferred to c.s.P • 

organisation accordingly. The applicants joined 

there and served till the impugned order. The 

applicants have a case that it does not amount to 

any deputation and they cannot be repatriated because 

they were not haviDJ any lien in Allahabad Division 

but the facts as have come aut from the pleadin;;Js 

are ~ semewhat different. In para-10 of O.A.NO. 

730 of l996.it has been specifically eeeftmentioned 

t!lftaitby the applicant that "eait was on the basis 

••• pg.l2/-
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of demand made by the c.s.P. applications were 

sul:xnitted by different persons includiDJ the 

petitioners and after consideration. the app­

licants were brought on transfer to c.s.p. 

Thereafter. their lien at their oxyiginal place 

of appointment was cancelled and the lien absorbed 

in C.S.P. itself.• It goes to indicate that the 

applicants themselves accept that lien accrued to 

them in Allahabad division· for which they could 

mention that lien was cancelled. but there is 

nothing to indicate that there is any specific 

order to cancel their lien. It is adm1 tted 

position that a Goverment servant cannot hold 

lien at two places. therefore. no question of 

their having got any lien at c.s.P. 

13. Lien is a right to ' hold a post on 

substantive appointment to any permanent post • 

It is a clear case £rom the side of the reapon-

dents that the applicants were screened and 

empanel led in Allahabad division against per-

ruanent post. This contention gets support from 

the service record of the applicant•• which was 
; ... 

produced from the side of the respondents, aR~ 

Another stand to this contention is that as per 

requirement under lilioh the applicants were 

transferred. the basic condition was "by· transfer 
some 

ofLexperienced staff from other division/un1 t 
(J' #.Hrt-<­

holding lien there.• Incase applicants ae not 

holding lien at Allahabad d1 vision. they could 
_., 

not come within the zo~ of consideration. It 

;;;; .._ ,. ••••• pg.l3/-
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is also a factor to be considered that .nen 

the applicants joined in c.s.P •• they were 
~~ 

neither screened DOt.' empanelled, only because 
Ja in-" 

they had already been screened and panelled in 

their parent department at Allahabad division 

and, therefore, the case of the applicants cannot 
\..U'-~ 

be covered asfdirect recruitment. 

14. so far as the position of deputation 

is concerned, it is not in dietpute that in response 

to NOtification for transfer to C.s.P., the app­

licants offered their services through application 

and, therefore, nothing more is required to take it 

as their consent. Tbe transfer order through lC'lich 

the applicants have been transferred to c.s.P., 

indicates the consent of landirq establishment and 

the permission of C.s.P. Organisation, to let them 

join thei-re and work,is indicative of consent of 

the borrowing organisation • 

15. 

applicant 

It has been pressed on behalf of the 

that they lere allowedcJ;!;~rf fraa 

time to time in c.s.p. Organisation, which go•s 
~eak"' 

< 

to J.a£er that they were absorbed in that Organisation 

creating a lien in the service therein and, therefore, 

they cannot be repatriated after such a long period 

of 15/16 years. KeepiDJ in view this contention, 
l! 

}It" perusal of promotion orders , issued from tiil\e to 

time in respect of the individual applicants, goes 

to show that these promotions were subject to 

expressed condi tiona that the same were on purely 

~ '-' . ••••• pg .14/-
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temporary,local, ad.hoc and Stop Gap arrangement 

and confined only to c.s.P. Organisation. which 
c.tU.(. the 

sMi~l not confer uponL•romotees any right to claim 

seniority. With this fact in view. it cannot be 

accepted that these pro;notions indicate that the 

appl)icants were absorbed and promotion was given 

at their turn in accordance with seniority. 

16. For the above. it is found that the 

applicants were transferred to c.s.P •• Subedarqanj 

While they were holding substantive permanent post 

in their parent establishment and the lien of the 

applicants persist>there and. therefore. they can 

be repatriated by transfer to their parent est­

ablishment . :ut5 Hnc!•r the circumstances, the relief 

sought for. cannot be granted to the applicants • 

• 

17 • In view of the foregoirg. the o.A.NO. 

730/1996. 639/1996. 640/1996. 641/1996 and o.A.No. 

1337/1996, are dis~ssed. NO order as to costs • 

Member (J) 

/M.M./ 

\ 


