( .
s %@ﬁJﬁM&%MNEEQ@&
£ ALLAHABAD BENCH
‘ ALLAHABAD
/
Ogiginal Appl ication MNoe 615 _of 1996
\

allahabad this the Qulh _ day of _ Deecmhev 1997
Hontble M. DsSs Baxeias Membsr (&)

Sukh gager sinha /o sri Bhagwah sinba, aged about
6% years R/o House No, 49 Hari Om Colorny, shivapur,
sahbajganj P.C. pPadri Bazer, istt. Gorakhpur.

Bpplicent .

1. Unicn ef India tirough the Gener al Manager,
N.E. Railway, Gorakhpur.

2. Chief Personal Cfficer, M.E. Rallway, Gorakhpur.

Respghdents
By Advocate Sri K.b. Pandey.
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Through this application, the applicant

has prayed for the following reliefsi-

(a) to direct the respondents to pay the applj%.cant
interest on the entire amount of f5. 44, 138-00
of deathecun-retirement gratuity (for shﬁtfc
DeGeiteGs) with compound interest from 0244.89
til]l Nevemier, L% and frem Nevember, 19‘90
till the date of payment of R5e5918=00 with
interest after deducting the nermal rent
amounting to is.780=30.
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{b) to direct the respondents to pay the applicant
ks, 2950=00 for engaging Chewkidar to safe guard
the quarter eccupied by the applicant tegether
with interest thereon @ 18% from January, 1990
till the date of actualy payment .

2. The applicant while serving as Hindi Supe
erintehdent in the Headquartér Office, N.E+ Rallway,
Gorakhpuwr, retired from service on 31.3.1989. The appli=
caht was occupying a railway quarter at the time of retire-
ment. The applicant made a request te permit him te retain
the railway quarter afler retirement which was granted
initially from Ol.4.1989 te 31.5.1989 and subsequently

from 0L.6.1989 to 31.7.1989 at nermal rent. The applicant
made a further request en 15.8.89 for permitting retention
of the quarter at nermal rent en the ground of educatien

of the children for the furthexr period uplo November, 1969.
However,the applicant was asked to subait the schoel cer=
tificate as per the letter dated Ol.B.1989 but he did ne?
get any response theresfter and as per the letter dated 3
15.1.19%, the applicant was asked te vacate the quartari
no., 462/8 in Dﬁ;y Railway Celony, Gorakhpur. aince the
applicant had ?allen ill, ke made a request en 12.12.1989
for retention eof quaiter upto Febxr uary, 1990, However, on
receipt of the letter dated 04.1.1990, the spplicant managed
te vacate lhe quarter on 15.1.1990 and intimated to the
railway authority em 20.1.1990 stating the lapse made by

the administratien in net alloting the house to any empl oy ee.
Thereafter, the applicant received a letter not to hand@aver
the gquarter te sri Keshav Pancey and net to vacale or hgnd
over the guarter te anybody till further orders.as per
letter dated 23.2.19%0. Since the applicant had vacated
the quarter and the railway authorities havle not taken

over the charge, he had tﬁgfngage casual laobour te work
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as a Chowkidar for safe QUard‘the rouse for which the

applicant has pald &. 2556‘-00 The applicant, as per
the lette:coutwﬁ ’:d:’ g;d &ce hand over the ter  to
” quar

sri V.P. Verma and the quarter was handed over to

STi VeP. Verma on 13.4.1990. After handing over the
quarter, the applicant waS made a request for the

release of the 0,C.R.G. which was held up. The
applican{azgade a part payment of D.C.K.G. ef |
fs.38,219.87 on 15.11.199 after a lapse of 19 months |
from.the date of.retirement ang the balance amount ef |

fs.5,918.37 has been detained by the respondents witheut

assigning any reason. The applicant contends tnat
deduction of penal rent frem the D.C.R.Ge. is arbitrary
and against the rules as the applicant was allowed te
retain the house as breught out in the eriginal applice
atien. The applicanthas «lso contested his case stating
that ne order for cancellation of the allotmenl was |
passed. Feeling agyrieved by the action of the respohne
dents, the present applicant was filed on 05.7.96 praying
for the reliefs detailed above.

i
3. The respondents have contesteu the U.A.
by filing counter-affidavit. The respondgents submit thatl
the applicant was allowed retention of the quarter for
a period of 4 months from 01.4.1989 te 31.7.1989 at n@rﬁ
mal rent and further peried ef 4 months from Ol.8.1989 |
to 30.11.1989 with penal rent ef 10% of the total emoluH
ments, The applicant has vacated the quarter on 29.3.9%0)
and for the period from OlL.12. 1989 to 29.3.1990, damage %
rent as per the laid dwon rules has been recovered. Ietal
recovery of k.5,718.13 was due from the applicant fer th
rent inciuding the srrears of the rent on accaunt of |

enhancement from Ol.7.1987 te 31.3.1989 #nd the eleCtIl¢;ty

K2 veePd. f/'




L4 53

charges etc. After recevering k.5,918.13, the balance

of D.C.ReG, Of 85.38,219.87 out of the total ameunt of
Bse44, 138.00 which was withheld on account of nonevacation
of the quarter after retirement, was paid to the applicant
on 15.11.1990. The applicant has alreadizggid the interest
of 8.552.00 on account of the delay in the payment of
3.C.R.G. after vacation of the quarter. The respondents
further submit that the applicant was asked te vacate the
guarter by 15.1.199% and the contentien of the applicant
that nobody took over the charge of the guarter, is une
tenable.as Lhe rules have been clearly laid down as to

¢

the vacation of the quarter and handing ever the charge
te the concerned Supervisor. The applicant has not followed
the laid down ;}des. The respondents further contend |
that e.ﬁes##aigiuvof the allotment ef the railway quartexi
after retirement is deemed to be autematically cancelled
and withhelding of the D.C.H.G. fer non-vacation of the
guarter and recovery of the ren 4 from 3.C.R.G. has been
done as per the rules. AS regards tne contention of the
applicant that he has te incur expenditure in arranging
the casual labowr as C&owkidér 10 safe §uard the cugrter
after vacation by him, the respendents submit that this
contention is cooked up to jusfify the vacation of the
guarter till his vacation on 29.3.19%0. In view of thése
submissions, the respondents plead that application is

without any merits and deserves te be dismissed.

4, The applicant has filed rejoinder-reply
controverting the submission of the respondents and Ie=

iterating the submissions made in the O.A. The applicant
|
\
|
|
(Printing and Publicatioh)

|

ancome Tex and anothers o support his contention that beCuR .G,

has. alsc clted the case of Hon'ble sSupreme Court in *H.' .

cannol be withh £ Vs ion
withhekd for non-vacatlon of the guarter ang ¢l bia
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for damages for unauthorised occupation is pending.
The applicant has also cited the follewing cases of

this Bench of the Iribunal;

(a) O.A Mo, 556/92 Kamla Pd. Srivastava |
Vs, :
U.U.1. & Others
(b) CeA.NO. 23/93 HoN. $inhg
Vs,
UsCele & another

{(c) C.A.No.l15/92 Lallan Jha
Vs.
UeCuls & Cthers

e I have heard Sri K.N. $inha, learned counsel

for the applicant snd Sri K.d. Pandey, learned cognsel
een
for the respondents, The arguments aavanced have/care-

fully considered and material on the recoerd ras al so

been perused.

6. The first issue raised by the applicant is 1
|
|

that no cancellation of the allotment of the rail way

quarter occupied by the applicant had been done. 1In

view of this, the applicant contends that the rent

other than the normal rent, cannot be charged as
cancellation of the allotment is condition precedent

to such an action. The aspplicaht has also contended

that in terms of para 1711(b) (v) of Indian Rallway
Establishment Manual Vol.ll, penal rent or 10% of
the emoluments can only be charged from the railway
servant who does not vacate the residence after
canicellation of the allotment of the quarter. These
issues have been examined by the Full Bench in the -
case of |
34 A-1.C. 234 (F.B,). while answering the questions

'-0-0;:19.6/-1»
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considered by the Full Bench, it has been held as under ;-

*In the Light of the discussions hereingbove, our
answer to the two questions formulated for our comne
sideration in the reference order is ak follows =

fa} In respect of a rallway employee in eccupation
of a railway accommedation, in our considered epinion
no specific order cancelling the allotment of accomme
ofation on expiry of the permissible/permitted period
of retention of the quarters on transfer, retirement
or otherwise is necessary and further retention of the
accommodation by the railway servant would be un
authorised and penal/damage rent can be levied,

(b) Our answer is that retention of accommodation
beyond the permissible peried in view of Kailway
Board's circulars would be deemed to he anauthorised
occupation and there would be sutomatic cancellation
of an allotment and penal rent/damage cah be levied

according to the rates prescribed from time to time
ir the Hailway Board's circular.®

in view of what is held above by the gFull Eench)
the pleas taken by the applicant are net tengble., ho
specific order was necessary to be issued for cancellation
©f the allotment of the quarter after the peried for which
the permission to retain the quarter, had expired. Similarly
the damaye/pensl rent as per the laid down instructions
could be levied for the period for which the quarter isg
unguthorisedly eccupied. In thedight of what is held by
the Full Bench, I am unable to fing ahy merit in these

grounds taken by the applkicant.

Te Ihe second ground taken by the applicant is
that though te had vacated the quarter en 15.1.199% as
directed in the notice dated O4.1.199g,but the charge
of the quarter was not taken over and the applicant was

directed not te hand over the charge till allotment of
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the quarter is done to somebody. The applicant further
submits that he had vacated the house finally on 13.4.90.
1 have carefully gone through the documeht gry evidence
brought on record by the applicant in sypport of his
submissiens, The applicant had been initially allowed
retention of the quarter for the period of 4 months upte
31.7.1989. Subsequently, hemade request for further
retentien of the guarter upto November, 1989. Though

the applicant has submitted that he did not receive

any approval for the same from the respondents but the
respondents in the counter-reply have admitted that the
applicant was allowed retentien of the quarter for a
further period of 4 months from 01l.8.89 to 30.11.89,

The applicant has also averred that he made subsequent
request. for further extehsion of retention of the qualter
as per his application dated 12.12.1989 but he had not
brought on recerd any approval of the competent authority
permitting him to retain the quarter upto Febraary, 1990.
In view of this, it is to be taken that the spplicant was
allowed retention of the quarter upto 30,11.1989 only and
therefore, any retention of the quarter beyond this period
woul d be unauthorised., It is admitted fact that the
applicant was issued a notice dated 04,1.199 to vacate

the quatter latest by 15.1.1990. The applicant has brought

on record copy of @his letter dated 20.1.199%0 at annexure
A=9 wherein he had informed General Manager {(Pex sonnel }
that he has vacated the quarter on 15.1.1990 ahd no-cne

is ready to take the charge of the same. Vide his letter

L1

dated 26.3.90(ann. A=10}, he sgain advised General Manage:
(Kajya Bhasha}, Gorakhpux indicating the same position
and al so peferred-w the letter dated 23.2.90(ann.A-11)

as per which the allotment of the quarter which was done

I..l‘pgla‘/-

to somebedy, had been cancelle%i/ The respondents in the




reply though have denied the receipt of the letter

dated 20.1.90 but have admitted the receipt of the
letter dated 26.3.90, 3t is noted that the allotment

of the quarter occupied by the applicant which was

done for somebody had been cancelled and the copy

of this letter had been also endorsed to the applicant,
The quarter was finmally allotted to the another employee
as per order datedl2.4.90, copy of which has been endor sed
. to the applicant with the instruction to hand over the
charge of the guarter te the allottee = sri ved Prakash
Verma. As per annexure A=l13, the applicant has handed
over the charge 6f the quarter to &ri Ved Prakesh Verma
o 13.4.9« The contents of these docunents lead te
infer that the applicant was asked not to hagnd over the
charge and continue the quarter in his own charge till
it is allotted te somebody. I1nfact, the respondents
have averred that the quarter was vacaled finally on
26.3.90. The respondents have not brought any document
to establist as to how this date has been taken for vaca-
tion of the quarter in the face of the documents at A=12
and A-13 as per which the applicant has been asked to
hand over the charge of the quarter to ori v.P. Verma
and the same has been hand over on 13.4.90 with jeint
signatwes of both the parties. in light of these 0be
servations, I am inclined to agree with the contention
of the applicant that he had vacated the guarter on
15.1.90 but subsequently the quarter continued in his
charge on the instructions from the pepartment not to
hand over the charge to anybody. In such a situation,
the cccupation of thequarter after 19.1.90 cannot be
treated as unauthorisedsc aince the applicant was
allowed retention of the quarter only upto 30.11.89,

he can be teeated as unauthorisez)occupant only upte
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15.1.90 and thereafter it is not the fawt of the appli=
cebt that the charge of the quarter was not taken over,
in view of these findings, recovery of the pengl rent
can only be done.for the peried from 01.12.89 to 15.1.90 |
and the amount of excess fecovery made fer the period
beyond 15.1.90, thus, becomes xefgydable to the applicant
out of the total amount of k. 5913-+¢ deducted from D.G.R.G.

8. The last ground taken by the applicant is that

UeCehsG. cannot be withheld for nonwvacation of the guar ter
anhd fer recovery of the charges for damage/penal rent. The
applicani has sought the suppert of the judgment of the
Hon'ble Jupreme Court in the case of K.Kapoor as referred

to in para 4 above. The applicant has al so relied upon

o Bl
some orders of tht,Imibun;l 8s detailed in para 4 shove.

However, the applicant has not brought onrecord the

copies of these orders and hence, it is net possibbe

to review these crders to find out if the ratio: of what
is held in these orders is spplicable to the case of the

i
|
applicent. Referring to the judgment of the Hon'ble
1
supreme Cowt in K, Kapoor's case, I note the judgment

of the Calcutts Bench in the case of KK, Banerijee Vs,
Mpden of India & Qthers 1996(32) A.T.C. 761" wherein the

udgment in K, Kapoor's case has been reviewed in context
P

|

|

|

|
of the other judgments of the Hon'ble supreme Cowt in cas%
sr ! j
\

A.T.C, 0421, state of U.B, Vs, Up, Universit/Golleges
Bensioners Assoclation(1994) 2 $CC 729, D.V. Kapoor Vs.
Anion of india{lo90(l4) A.T.C. 906 and Wnion of indig
¥s ahiv Charan (1992) 19 A.T,C. 129. After review of the
varieus judgments &f the Hon'ble supreme Cowt, it is

held that K. Kapoor's case is not essentially a genexal

b(\L v Pgel0/-
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pronouncement on an issue like recovery of penal rent
and J.C.K.Gss 1t does not make the recovery of specific
amount of goverrment dues on account of unautherised
o€é€upation of government accommcdation from the 0,C.R.G.
of a retiree legally impermissible. I:gam in reSpecifuﬂl

Wil
agreement the view held in this order,

9. in the case of H. Kapoor, the issue involved
was not the unautherised occupation of the quarter after
retirement. D.C.h.G. of thé appellant wa%?g;ld on account
of non issue of'ho Uues' certificate by the Estate
Cfficer for recovery of the rent dwing the servicee
period. In the present case, the applicant has not
vacated the quarter after retirement and the L.C.R,G.
havk beeniﬁ;ld by the respondents as per the extant

rues.

e

1G Cn the question of payment eof interest on

account of the delay in payment of DU.C.R.G., which is
withhel d for nen-vacetion of the quarter cn retirement
by the government servants, 1 refer to the judgment of

the apex Court in the case of'{nion of India Vs, Ujsgar

In this case the Tribunal

had allowed the payment of interest for delsy in pay- |

ment of D.C.R.G. which was withheld for nonevacation
of quarter after retiremert, The respondents filed

ai* appeal betfore the Hon'ble supreme Courtelhe appeal

has been allowed helding as under;-

*The admitted position is that the respondent@ was

unauthorisedly in occupation of the quartexr alloted

te him and, therefore, he was not paid death-cune

retirement gratuity since the respondent@had remalined

in possession unauthorisedly for more than two years,

ilhis question was consideregd by this Cowrt in
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'haj Pal Wahi V. Union of India' and held that
in those ciréunstaﬂCGs, the Cowt was unable to hold
that the petlticners ate entitled to get interest for
the delayed payment of death-cun-retitement gratuity
as the delay in payment occurred due to the order passed
on the basis of the saild circular of the Rail@ay Board
and not on account of aaministrative lapse., In this
case, in view of the circular issued by the adninis-
tration directing not to make payment of deathecups _
retiremenimgratuity till the retired employee surrenders
possession, the delay in payment was not due to any
auninistrative lapse but on account of the circular
issued by dhe Board. Under these cizrcunstances, the
respondent is not entitled to the interest as directed
by the Tribunal .*

As -stated earlier, the respondents have submitted
thet withholding of J.C.K.G. for nonevacation of the quarter
was done as per the extant rules. The applicant has not
contested this by stating that withholding of 0. GK.G.
for nonevacation of the quarter wag in vielation of the
rules laid down by the administration, In view of whatl |
is held by the Hon'ble Jupreme Court above, the spplicart
hﬁ% not entitled for payment of interest for delay in
payment of 2.CieneGe which was on account of the applicant
for nonevacation of the guarter after retirement, Thus,
the claim of the applicant for payment of interest for
the entire period from the date of retirement till the
date of payment of D.C.hK.G. is devoid of merit. However,
after vacation of the quarter, the interest would become
’payable incase any further delay is caused in making
payment of 0,C.H.G. The applicant has stated that the
payment of 2:GC+K.G. has been made to him on 15.11.1990,
In view of this, it is provided that leaving aside one
month from the date of vacation of the quarter i.e.
15.1.1990, the applicant shall be entitled for payment

of interest at the rate as laig dopm By the extant ryles
| ]
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at that time. However, payment of embire interest already

made for delay in payment of D.C,k.G will be suitably

adj usted.

i« The applicant has also sought a relief
of reimbutsement of the expenditwe of B.2950/=« said

to be incwred in hiring the Chowkidar feor gusrding of
ihe quarter from 15.1.90 to 13.4.90. The applicant has
not furnished any details to establish his claim with
regard to the details of engagement and the proeé of
kaving made the payment, Rurther the aoplicant has not
quoted any rules under which he ézqrequired to keep @
Chowkidar for guarding the said quarter. This was a
decision which was takepn by the applicant on his own.
From perusal of the decuments at A-9 and A-l10, I also
find that there is no mention about the engagement of
Chowkidar by him, There is also no document on recerd
to show that he had made a claim for payment of this
amount for hiring the Chowkidar before the administratior
in the light of these observations, I am unable to app-

reciate any merit in the claim made by the applicant,

1% Keeping in view, what is held above, the
O.A., 1s partly allowed with the directions as contained
in para 7 and 10 sbove. The compliance shall be done
within the period of 4 months from the date of receipt

of this erder. No order as to costs.
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