RESERVEL
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
ADDITIONAL BENCH AT ALLAHABAD
N
Dated ; This é,th¢ day of September, 1996
Original Application No.662 of 1996
CORAM; =
Hon'ble . J Gupt 4, IV
sri T,p, Jain Son of sri sundar Lal Jain,
Superintending Engineer, WOrkiné as
Commagnder works Engineer, Military Engingering
services, Agra and presently resident of House
No,SE-2,5tation Road, Agra Cantt, District-Agra.
(By sri Ashok Khare, Advocate)
we o o o o Applicant
versus
7 Union of India through secretary,
Ministry of Defence, New Delhi,
2 Engineer-in-Chief, ArmyHeadquarters |
Kashmir House, Rajaji Marg, New pelhi,
3 Chief Engineer, Headquarters Central Command,
Lucknow Cantt,
4, Chief Engineer, M, E.S., Lucknow Zone,

Lucknow Cantt,

5. Brigadier A, K, Nagpal, Chief Engineer, M,E.S., |
Lucknow zZone, Lucknow Cantt,

6. Colonle Ashok Kumar Dutt, Colonel '&!
Headquarters 1 CoIps, Mathura,

Ts sri Hira Lal, superintending Engineer,
M E,. S, Inspection Buggalow, Agra Cantt, |

(By sri N,B, singh & Km. sadhna Srivastava, Advocatfs
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By Hon'blﬂ i‘ll‘o so D£ D-lgta. Acl_o

Under challenge in this 0A filed under Section
19 of the Administrative Tribunals,Act, 1985, are an
order no.70001/SE/ 16/96/ E=1A dated 12-6-1996 issued by

respondent no.2 transferring the applicant from the

post of CWE Agra to that of S0-1, Chief Engineer

East ern Command, Calcutta and an order no.70001//E-1A dated
12-6-1996 also passed by the respondent no.2 by which

the place of posting of Sri Hira Lal has been changed from
Kanpur to Agra and that of Sri Ganoga Sahai from Ajlahabad

to Kanpur. Tpe applicant has sought quashing of both
these orders and a direction to the respondents not to
interfere in the working of the applicant as Commander

Works Engineer (CWE for Short) Aqra and to pay him his
regular monthly Salary on the said post regulafly ev ery
month. A direction has also baen spught commanding the
respondent no. 1 to consider and decide the representgtion
of the applicant dated 8-3-1996 addressed to the Secretary,
ministry of Defence, complaining against the alleged

misbehaviour of Colonel AsShok Dut t.

2, The applicant is a civilian officer in the Mylitary
Enginesring Service. A graduaste in Civil E,gineering,

he was appointed initially as a Superint endent Grade-:bl
(B&R) MES. On being selected by the Union Pyblic Service
C,mmission in 1969, he was appoint ed as Asst, Executive
Engineer on 12-2-1969. He was promoted as Execut ive

Engineer in July, 1980 and thereafter by an order dati.ed
7-4- 1995, he was promoted as Superint ending Engineer and
posted as CWE Agra on transfer from the office of the
Cheif Engineer, JabalpurT. The applicant was actually
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relieved from his earlier sthation of posting only on
e

19-6-1995 and thereaft el joined the post of CWE Agra

on 25-8-1995. UWhile he was working on this post, the

impugned order was issued by which he has been transferred

to Cglcuatta while Sri Hira Lal has been posted in his

plac @ modifying his earlier posting from portblair to

Kanpur.

3. The grounds which have been taken in this QA for

chalienging the impugned order of transfer of the applicant

are follouing &=

/[have pbeen
(1) The applicant is said to/ppe Shifted from his present

place of posting in 1eSS than nine months' time and

this is violative of the instructions centained in

the Circular dated 21-2-1991 which stijulates thgat
tenure in an exscutive post would generally be tue
to three year® and such tenure can be curtailed only

on account of inefficiemt performance of the concerns

officer.

(I1) The applicant's posting as CWE is his first executive
posting and his work, conduct and performance as
CWE Agra being fully satisfactory, there was no

ground for curtailment of his tenure on the post

of CWE Agra.

(I11) The transfer order is malafide.
(Iv) The order of transfer has been passed to penalise

the applicant and is besed on Co-lat eral reasons.

\'_(65 )
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4, When the case came up for admission, on 20-6-1996,
/hearing
the ¥K% Single Member Bench/wmard the matter a© admission stage

granted an interim order staying the operaticn of the
impugned order dated 12-6-1996 in So far as it sseks to

t ransfer the awplic ant from the post of CWE Agra to that
of S0-1, CWE Eastern Command, Calcutta, until further
orders, Sybsequently, the matter came up for orders
before a Division Bench on 12-7-1996. This Bench allcouwed

the application filed by the respondents praying for
vacation of the aforesaid interim order buts in view

of the suggestions given,ky the learned counsel for the
respondents; had agreed that both the applicant and Sri
Hira Lal, wvho had al ready joined as CUWE Agra,shall continue
to remain in Agra till such period as this 0A would
finally be disposed ofy The respondents were given
liberty either to take or not to teke work from the

applicant but he shall be paid salary and other allgwances

regularly.

5. The respondents have contested the claim of the
applicant by filing several affidavits. One Counter
affidavit has been filed by Colenel KPR Sjngh on behalf
of respondent nos. 1to 4. Ajother counter affidavit

was filed by Brigadier Ashok Kymar Nggpal arrayed by the
applicant as respondent no.S. TRespondent no.6, Colonel
Ashok Kumat Dutt and Sri Hira Legl, Syperintending
Engineer, respondent no.? have also filed Separate
counter affidavits, It may be mentioned st this place

that the applicant has alleged bias on the part of

\.(6'
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respondent nos. 5 and 6 against the applicant in respect
of which he has made certain averments, te which I shall
advert laters T,® applicant has filed rejoinder affidavits
to all the counter affidavits filed on behalf of various

respondents,

6o During the course of hearing of this matter Sri
AShok Khare, learned counsel for the applicant focusSed his
arguments on two substantive grounds in challenging the
impugned order of transfer. The first ground on which he
laid great emphais is that the impugned order of transfer
is malafide in view of the fact that the resp.ondent nos.

5 and 6 were bissed against the applicant and they have
#%¥ succ eeded in getting their recommendations for the

transfer of the applicant accepted by the competent

other
authority. Tps/plank of his argument was based on a

departmental circul ar regarding tenure on an executive
post. He argued that since the applicant's performance

was very Satisfactory, sseveral certificates issued by the
user organications bearing sloquent testimony to the same,
the asplicant's tenure on the post of CWE Agra, which is
his first tenure on an executive post, could not have
been curtailed.so drastically as to shift him out of the
executive post to a staff post in less than nine months!

time.

7. Since the leamed counsel for the applicant concentra=

ted his argument on the tup aforementicned greounds, I

have given my careful consideration to these two grounds
and examined their validity or otherwise in the light

of the averments made in the vapious plaadings.

~ 2
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8. I, order to establish that the impugned order of
transfer is malafide, the applicant has made the follouwing
averments in the gA. He has stated that he was authorised
to conduct investigation into a complaint with regard to
acceptance of tender by the GE Agra &l higher rates. The

applicant claimed that as a result of investigation
conducted by him, he came to the conclusion that the
tenders wers being accepted by the GE A, ra at.higher
rat @8 on account of pooling/ring tender resorted to by the

latters He i3 st gted to have raised objection to the

existing procedurs adopted in floating and accepting

tenders and as a result of the implement ation of the
/suggested by him

changed procedure/ the rates of the tenders came doun

cons iderably. He further claims that similar malprsctice

waS being adopted by the GE Mathura uhich was indicat ed

by him to the CE Lucknow Zone, (respondent no.5 in this

application).AS a result,®@ Staff Court of Inquiry has
been order by the Station Headquarters, Agra against
the GE Agra and the GE Mathura. The applicant alleges

that the investigat ion report submitted by him with
regatd to the mal-practice resorted to, the GShad
annoyed respondent no.5 who is his immediate superior

@fficers He was thus prejudiced against the applicant
and at every opportunity, he tried to humiliate and

harass the applicant.,

9. The further case of the aplicant is that on
26=12-1995 after a meeting held at Mathura with the
Chief of Staff, Major General SC Chopra, in which the
applicant had participat adalonguith respondent no.5,

Colonel Ashok Dutt respondent no.6 allegedly mis behaved

)



with him or getting his oun suggestions accept ed in the

mest ing instead of the suggestions giyen by respondent

nos.5 and 6. It is also alleged that the acceptance of
the alternative®suggested by the applicant in preference

to that suggested by respondent nos.5 and 6, hadannoyed
both the respondents, The applicant addressed a let ter

dat ed 27=12-1995 to the General 0fficer Commanding,
Head quart ers 1 Corps, Mathura, complaining against the
alleged misbehgviour of Colonsl Ashok Dutt. The applic ant

claims that subsequent to this, the respondent no.5, to

whom a Copy of the letter dated 27-12-1995 was endorsed,
called him to Lucknow and discussed the matter and assured

him that he would advise respondent no.6 not to misbehave

withthe spplicent in future. However, despite this assurance,

it is alleged that the agplicant received a communic ation
dat ed 16=1=-1996 (Apnexure-15) issued on behalf of the
General 0fficer Commanding through which the applicant

was admonished for his #ifbehaviour both inside and outside
the COS on 26-12-1995. T, ereafter respondent no.5 continued

to take misconceived objections to various actions of the

applicant purely out of annoyance. This resulted in Severel
communic ations from respondent no,5 counsellinc¢ xx the
applicant regarding his conduct and performance. Cppies

of these communications are Ajnexures-16 and 17. Feeling

aggrieved the applicant submitted a representation dated
8-6-~ 1996 addressed to the Secret ary, Ministry of DefenCe,
Government of India (Apnexure-A=-19). This representation
is yet to be responded to. T, e applicant submits that being
bias ed against the applicant, respondent no.5 recommended
his transfer and the impugned order of transfer is based

on this recommendat ion rendering the order of transfer

malafida, \SC
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10, The second leg of the argument is based on a
circular dated 21-2-199L stated to have been issued

by the Engineers-in-Chief Branch, Army He ad~uarters,
New Delhi on the sub$ ct of career planning and posting
policy of MES Civilian Officers, A copy of this
circular is at Annexure-24, This circular stipulates
that the executive tenure will gererally be of two to
three years and that such tenure may be extended/
curtailed based on the performance of the officer

after specific recommendation of the CE Command. The
abpliCant's averment is that as Superintding Engineer,
this was his first executive posting as CWE Agra, and he
could not have been posted out before completion of

the normal tenures particularly when his performance was
highly commended by various user or ganisations. In
support of his claim that he had performed well, the
applicant has anneéxed a number of documenﬁs of which
Annexwres 2 to 8, are commendations given to the applicant,
in the pasts *the latest of which pertains to his
performance during 1981-82. These, therefore, have
l1ittle relevance to the presentcontroversy. However,
the commendationy which are annexed at Annexures-9 to 11
are of recent origin and reflectl_onf?l\ilosug‘e??'%yormance aé
CWE Agra.

10. In the CA filed on behalf of tespondent nos.l to 4,
it has been denied that the order of transfer suffers
from any m_lafide intention or in any manner amount

to punishment to the applicant, It is stated that the
transfer being an incident of service, if it is made in
the exigencies of service,the courts can interfere only
if it is malafide., Even dissatisfaction of management with
the performance of an employee can be considered a valid
administrative ground for transfer of the employee, It
has been further submitted bhat the order of transferi

was passed by hhe respondentno.2 and not by respondent

no.,5 and 6 i i i
\&r against whom allegations of malafide have

/
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had been levelled, It has been submitted thatl the
respondent no,2 has taken independent decisian on
transferring the applicant on the basis of various
reports and after making inquiry through independent
persons regarding the performance and the working of
the applicant, The allegations against respondents

nc,5 and 6 have also been denied,

11% It has been further submitted in the counter affidavit
filed on behalf of respondents no,l to 4 that the main

work of GHWE Agra , the post which the applicant was holding,
is to ensure that proper and efficient engineering service
is provided to the troops located in Agra and Mathura

Cantt and in performing his duties effectlvely, lhe has to
closely inter-act with several user agencieé. It has @een
alleged that the applicant'!s performance was poorl and

he unnecessarily induléed in misbehaving with superior
officersas well as subordinate.staff, The superior officers
had given him counselling which he did notl take in gooé
spirit and[yé%geno efforts to improve his performance,
Various user agencies complained that the applicant haa
failed to render effective engineering support to the

user formations/units, thereby adversely affecting useis
and tarnishing the image of the Military Engineering
Services, The applicant also allegedly failed to maintain
rapport with his immediate superior officers i,e, CE and
also with his junior officers i.,e, GEs, He also failed

to meintain rapport with the commenders of the user
formations, Thus, the applicant had strained relations

with all and had created wors$é working conditios adveﬁsely
affectiné the operational efficiency of the user
formations/units and, therefore, it wangdmgggstrative
requirement to transfer the applicant,

T
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124 As regards inciaents of 26-12-1995, it has been
stated that the matter was investigated departmentally by

an independent one-man inquiry specifically ordered by the
Engineer-in-Chief, This inquiry was conducted by |
the Addl, Director General Engineers (Personnel) who
clearly brought out that the complaint of the applicant
was baseless, The respondents have also annexed certain
letters as CA-5 and CA=6 which are letters from the

user organisations complaining about the unsatisfactor*
performance of the applicant, with particular reference

to his style of functioning,

13 Respondent no,5, who has been impleaded by |
name,has filed a separate counter affidavit specifically

~ denying the allegations of mglafide, He has further
stated that as Chief Engineer, Military Engineering
service, Luckbow zne, he had opportunity to inspect abd
supervise the work of the applicant and in his official
capacity he has given counselling letters to the applicant
from time to time and had also reported to his next suberior
i, e, respondent no,3 regarding performance of the applicant
as a paCt of his routine administrative work, It is |
further stated that he did not report or make any
recommendation regardingrthe applicant directly to ‘
respondent no,2 who had passed the order of transfer,

He submitted his report to his immediate superior i.ei
respondent no,3, He has denied that he wags annoyed by

the applicant as alleged by the letter on the ground that
the applicant was instrumental in ordering court of inuiry
to investigate the malpractices ging resorted to by

GEs Agra and Mathura, He has submitted that the inquiry
was actually ordered on a complaint by a contraétor, @

|
not on the basis of the inquiry by the applicant, |

. +
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14, A separate counter affidavit has also been filed by
Iespondent no,6, who has also been impleaded by name, He
has strongly denied the allegations of malafide made by the
applicant in the OA and has submitted that such allegations
are false and fabricated, and have been levelled by the
applicant to conceal his own misdeeds and to malign

the reputation of the Trespondents, He has stated that
during the discussion on 26=12-1995 in the office of the
Chief of the §taff, the behaviour and attitude of the
applicant was very bad, odd and awkward, He has also
pointed out that the entire matter was investigated by

@ . Senior Military Officer and the inquiry has found no‘

substance in the applicant's allegations,

13,  The applicant has filed g rejoinder affidavity to

all the counter affidavits in which he has reiterated hls

earlier submissions and sought to deny the contrary

submissions made by the respondents in the counter affidévits,

16, I have heard learned counsel for both the parties

and carefully perused the record,

X7, I “weuld « first take up the second plea of the
applicant which is based on the violation of the departmeﬁtal
guidelines regarding tenure @n executive post as this can

be easily disposed of, It is now settled law that the
Courts/Tribunals may interfere in a transfer order only i

if such an order is in violation of _ statutory rules or i

is actuated by malafide, In a catena of decisions the |
Hon'ble Supreme Court had held répeatedly that while the k
employers are expected to follow their own guidelines, any
contraveniion thereof shall not be a valid reason for the
Courts/Tribunals to interfere with an order of transfer,

which essentially 'is an incident of service, Such was the

view taken in the case of shilpi Bose Vs, UPI .= 1992 SCO

(Les) 127 -7 UOL Vs.. SL'Abbas ", ATR 1993 2444,

v

!
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184 Apart from the settled position of law that even
quux&xkkxhif, there has been a violation of the guidel;nes
of the department regarding tenure of executive post,

it would not have given sufficient ground to the Tribunal
to interfere in the impugned order of transfer, the

fact remains that in my view, there is not even a
violation of the guidelines in the present case, The
guidelines clearly sti%ulate that executive tenure

will generally be[;wépto three years and it can be both
extended and curtailed based on performance of the
officer, It is a specific case of the respondents that
the applicant's performance has ben unsatisfactory, |
Therefore, the curtailment of the applicant's tenure

on the executive post cannot be construed as a violation
on the guidelines, It is another matter whether his
performance was really unsatisfactory or not as alleged
by the respondents, To this aspect of the matter I |

shall advert presently,

19, The more serious challenge to the impugned order
of transfer is that it was actuated by malice on the
part of the respondents, The detailed facts set out
by the applicant in his application to substantiate
his allegations of malafidenhave already been harrated
s in some detail in the preceding paragraphs, The
proposition of the applicant that the respondent no,5
was annoyed with him as he has been instrumental in
instituting certain inquiries into the alleged wrong
doings by the GEs of Agra and Mathura, does not at all
appear to be credible, It is quite clear from the
records that on the basis of a complaint received
against the GE, an inquiry had already been conducted
even before the applicant had joined the post of CWE
Agra, AlL that the applicant did Was to forward

g

|
his comments on the findings of the Inquiry Officer,
|




Moreover, there was nothing to show that there was any
kinship between the respondent no,5 and the two GEs
involved so £3x as to make the allegation thaﬁLréé:gﬁdent
no,5 Would be annoyed with the applicant, even if he

had been instrumental in getting inquiry instituted

against the GEs, worth any credence,

0. The other incidentg,which the applicant alleges,

BX hapk.glven rise to malice on the part of the reSpondents

No,5 and 6 against the applicant is the 1nc1den¥e of
26-12-1995, The applicantt's allegation is that Fespondent
no,5 had misbehaved with him after the meeting with th%
Chief of the staff, On the other hand, the version of
the respondents including Tespondent no,5 and 6 is thaf

it was the behaviour of the applicant in the meeting
with the Chief of the Staff which was reprehensible,

In fact, admittedly an inquiry was also held and the
allegationg of the applicant was found to be baseless,
He was even admonished by the Brigadier-Incharge-

Administration of Headquarters ] Corps on behalf of

the General Officer Commanding,

23, Irrespetive of what actually happened both in
and after the meeting with the Chief of the Staff on
26-12-1995, the fact remains that the applicantts
allegation of misbehaviour is against the respondent
no,6 i,e, Colonel Ashok butt, The respondent no,6

admittedly does not céme in any way in the chain of

. ~ - . . ‘
command 1n so far as the applicant is concerned, His

allegation that the respondent no,6 was the coursemate |
8nd & friend of respondent no,5, who isL;mmediate
superior, has been specifically denied, Therefore, even
if the applicant's allegation has any truth in it, it
is difficult to believe that the respondent no,5 would

become biased against the applicant,

3 ::;




29 It is settled law that when allegaticns of
malafide are levelled against publié servants, the peréon
making allegations has the onus of laying a firm
foundation for any inference of malafide, After careful
consideration of the various facts brought out in the
pleadings, I am not satisfied that the applicant has been
PPN (AYN : . i |
able to, e such a firm foundation for 1n}er1ng that |
the respondent no,5,who wagﬁimmediate superior, did
have any malice against him, So far as the allegation oﬁ
malafide against respondent no,€ is concerned, I diﬂ no&
consider it relevent to the present controversy since,
admittedly, respondent no,6 does not come in the chain
of command, in so far as the applicant is concerned and,
therefore, cannot have any conceiveable réle to play in
getting the impugned order of transfer issued, There
is also nothing on record to indicate that respondent n?.é
haJ_any fiduciary relationship with any of the respondents,
The only bald statement made by the applicant was that

Trespondent no,6 is the}coursemate of respondent no,5,

Even this has been denied by the respondent,

23, In any view of the matter, the existence or
otherwise of any bias on the part of respondent nos,5
and 6 is, in the ultimate analysis immaterial in this
case since the impugned order of transfer was not issued
by either of them, but it was issued by respondent no.zi
i,e, the Engineer-in-Chief, Army Heidquarters. Learned
counsel for the applicant had*k’:b;sd during the course
of argument that there are several iéyers of commynd |
between respondent no,5, who is the immediate superior i
of the applicent and the respondent no,2, in the chain %
of command, There is no sllegation that either the |
respondent no,2 or any other lower authorities in the

chain of command between the respondent no,2 and

respondent no,5 had any bias against the applicant,




The learned counsel for the applicant laid great stress dn
the fact that the respondent no,2 had acted on the
Tecommendations of the respondent no,5, who was biased
against the applicant, I do not have before me the
recommendation which is alleged to have been given by

Tespondent no,5 for transferring the applicant, Even
assuming that respondent no,5 hid made recommendations

in this regard, the fact remains that such a recommendati@n
has been examined at several levels in the line of COmman¢

and ultlmately the order was issued by the highest }

authorlt:f; i.e, the Engineer-in-Chief, The learned
in

counsel for the applicant argued that if/any departmental

proceedings the Inquiry Officer is biased against the
wrige
delinqguent official and the d1501p11nary authority had on

the reportg of such inquiry with adverse consequence

to such employee, the entire proceedings will be vitigted,
even if there is no allegation of bias against the i
disciplinary authority, merely because he had acted on |
the basis of a biased report, He argued that this anologﬂ
would be applicable to the present case in which a biased
recommendation hys been acted upon by the the higher |
authorities, Apart from the fact that a disciplinary
action against an employee and the transfer of an emp loy ee
are iwo different matters, it has to be remembered that
the rules regarding disciplinary proceedings flow out of
the constitutional provisions contained in Article 311
gauranting certain §§;££§faens to the emp loy eeg from
arbitrary action on the part of the executlve whlle there
aricguch statutory rules governing circumstances Es which |
a transfer can be effected, lioreover, in the case of ;
disciplinary proceedings, the rinciples of natural justicé
¢M§£

meficn/
are to be followed wemy y so that an employee

W~ ‘
who is charged with & misconduct is given adeqguate opportunit

ne
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to defend himself, In that contegt, if the disciplinary
authority acts on the report of the inguiry authority
with proven pias against the employee, the entire proceedings

shall no doubt be vitiated in view of the time-honoured

principles of natural justice, No such consideraticon cén
however apply to a matter of transter of an employee which,
as repeatedly being pointed out py the apex court, is an
incident of service, I am, theretore, unacle to accept the

arguement of the learned counsel for the gpplicant,

24, Reverting back to the plea that the guidelines regarding
tenure on executive post has been contravened, as already
mentioned, this would depend on the performance of the
applicant, Un this question the applicant has claimed

that he has performed very well and the commendations at
Annexures-9 and 11 appear to bear testimony to the same,

As against this, Annexures-5, 6 and 7 to the CA filed

on pehalf of the respondents no,l to 4 are indictment

of the work and oehaviour of the applicant py several

user organisations, It is, therefore, obvious that not

all the user organisations were happy with the performance

and the pbehaviour of the gpplicant,

25 In these circumstznces it is difficult to hold

that the applicant's pertormagnce was very satistactory
and, therefore, his tenure could not have peen curtailed
on account of unsatisfactory performgznce, It is clear to
me from the pleadings on record that whatever the truthi
be of the allegations made by the applicat regarding ?
misbehaviour by his superiors and the counter-allegatioqs
ot the respondents regarding the applicant's misbehaviOQr,
there no doubt, existed a strained relation petween the
applicant on one hand and his superiors in the chain of

command, his juniors in the chain of command ana also |

ser units 8% the other, In such a situatiqn

some of the Y
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even if the applicant, wgs highly efficient and competent,
his effectiveness cannot byt pe drastically reduced, In;
such a situation, the administration woula pe well within

its right to transter the applicant,

26, After considering the facts and circumstances

of the case, 1 am not convinced that the applicant has
made out any case for intertierence with the impugned ordér
of transfer, The application is dismissed accordingly.
The interim orders are vacated, The parties shall,however,

pear their own costs,

Memper (A) ) |
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