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CUll' J."L .!). ti tUSTR.,T!VC TRI B'Jl.f.;T .. 
,\LT~. \ll \[l..l> lb :ICH - --HLL Ji ,i). J.) 

ori g in"\ l ; •l ·lie.! ti•? n liO . 730 2! t !l'J6 

--- , ---· --· - --- - · 
"tona··:!l.~~ 

2_Ei g in:ll .\ 'Ql lc'l.ti0n ~10 . 6 39 of . 1 996 
~ ·-- -· -·-

o rl;in:J.l .\• •">l i -::. ti :>n Ho . 61\0 of t996 -- - -- - ---
~riainal .,1..t;licJ.I:.i~ :·TO o 641 of 122.'2. 

I --
-- --

1337 of 1996,' 
Ori ... in~ l \;l:>li;~ ~!2.~._!12.!, ---- - --

t. 

• 

~O'J') 

O •A • 
., 730 o f t 'JJ6 
l·~ . - --

3hri Hub ·La l 'Jar? j , sori of 3hri ttachltau , 

resi l~'2nt of Vill !ge Ghonai '"~ost :.unta , 

ni s t.ric t .\11 aha b=ld . 

Shri Ltll l an :Jin;Jh , ::;on o f Uda i Si ngh , R/o 

Vill 'I!;JC Chirl a ··t auja::"~til , Post Ga nja , Distt . • 

:'J. lah::t bJ.(1 • 

!ri Sc. r jll ' r nsad Y·"lC1~v , 3on ':)£ Ra-n ~uaru.> 

y~(J:?.v , P..jo oas:nlt.u<:t , 'os t sahso , District 

:.ll:}hubac'l . 
A;;>pl ica n t s 

By .\dvoc :1 te s ::;h ri J . t1· T i vrari 
shri s . '3 . Shar:li'l. 

L 

-------
Versus 

'Jnion of. Inrl ia tlu:·~'.lJh Gc ne r 3. l '·1"'-l nnge r , 

:t')rt:.hern R~il•:I·'l:lT~Hcad '.':)u=lrt.cr, '3aroda 

!!Oil:Je , !'lC':I J;e lhi o 

?. • D~~·•1ty "::h i e£ :::!Y:Jinec r , -:::oncrete Slec.)er 

.,1 ,nt. , no rt.hcrn :'.~il•:my , s ubednr g :mj , 

' l l ;'\h1 b .!(, . 

3 . 
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4 • Divisi•.)na l Rai h1a y '--ta nager. Northern Railt·Tay. 

Al.l-a.habarl . 
ResoonQents _ 

£\..:L_ •• clvoc a te Shri _.\ .K ~_Ga~£ 

1. 

2 . 

3 . 

4 . 

s. 

O . A . No . 639 of 1996 --- ---
!?h ool Ch :md Son of Sri Kalpu~ 

S . N. Ch.J.Ube Son o f Sri R. I< . Ch"l.Ube 

Ram 1\s r a y Son of Ori R l'll Lotan. 

Kri s hna KU1\::tr Son o f Srl Ganga "rasac.l . 

S'll:tlash Pal Son of S r i B. C. ?al . 

All ~laster Craftsmen in Concrete 

Sleeper Plant. northern Rail\·Ta y . 

S ubedarganj . i\llahared . 

Applicants 
Oy 1\dvoca tes Shri J . N. Ti •:Ta ri 

Shri s . s . ~harna 

- ------------·---
Versus 

1. Union of InrU 1 ~hro ugh Ge ne ral :·1a nager . 

tJ~rthern Ruil \·luy He ad Qua rter. Baroda 

!louse • Ne\'1 De lhi . 

2 . De~uty Chief Engineer, Concrete S~eeper 

·">l a nt . northern Rhih1ay . Su beda;-ganj ; 
,\llahaood • 

3. Senior Eng i ne e r . Concrete S!!P.u.,er J a:- t . 

Subedargan j . i\11 thab3.d . 

4 • flivisi ..,nal Ru. ilt..,~y i·h nage r . Northt - '• Rnil\-Jay. 
All ::~habad . 

Oy .\dvoca te Ohr 1 \ . !~ . G·:lur 

1 . 

L 

Ugg an 

:·tunna 

. . 

---

Prasad Son 

La l Son of 

-

of Hari Lal 

Jag?~ 
(~ '0::. 

Sc,!,o-
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3. Turak Kumar Haldar Son of G.c. Haldar. - .. 
All rr esently workilliJ as Chargeman 

under Senior Executive Engineer Track 

Temping ~ine Shiva J1 Bridge, Northern 

Railway, New Delhi. 
Applicants 

By Advocates Shri J.N. Tiwari 
Shri s.s. Sharma 

------------~~~~~~~---

Verssus 

1. Union o f India. thrqugh Genera~ t-t :nJ.ger, North­

ern Railway Head Quarter, Ba~da House, New 

Delhi. 

2. 

3. 

4. 

s. 

Deputy Chief Engineer, Concreee Sleeper Plant, 

Northern Railway, subedarganj, Allahabad. 

Senior Engineer, concrete Sleeper Plant, 

Subeda rganj, Allahabad. 

Senior Executive E~ineer, Track Temping Line, 

Shiva Bridge, New Delhi. 

Division:U Railway Man~ger, Northern Railway, 

All aha bad. 
Responde nts 

!I Advocate Shri A.K. Gaur 

o.A.No. 641 of 1996 

1. Bri j Hand a n Thakur So n o £ POkhan Thakur 

2. Sheo Ram Son of R::trn Adhar. 

Both skilled Grade II in Concrete 

Sleever Pl a nt, Northern Railway, 

Subedarganj, Allahabad. 

Applica nts 

By 1\dvoca tes Shri J . N. Ti\<1a ri 
-------""sru;:i s . ~~harma 

Versus --
ll. · Union of India through General ~-tanager, 

Northe rn Rail Hay Head Quarter, Baroda 

House, Ne 'N Delhi. 

~ ~ ••... pg.4/-
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Dep~y Chi ef ER;,Jineer, Concrete sJ:eeper 

Plant, Northern Raih1ay, subedarganj , 

.1\l.lahabad . 

3. Senior Engineer. Concrete Sleeper Plant, 

Subedawganj, Allahabad. 

4 . Divisional Railwa_y r1anager, Northern Rail­

way, Allahabad • 

Respondents 

By Advocate Shri A.&. Gaur 

o.A. z.ro .-Mel337 of 1996 

Nagesh Prasad , s/o Late Manbodhan Lal R/o 

Rly.Qr.NO. 520-B, Lalit Nagar, Allahabad . 

• Applicant8 
By Advocate Shri A. N. Amba sta 

1. 

• 

Versus 

Union of India through General Manager, 

Northern Railway Head Quarter,, Baroda 

Honse , New Delhi. 

• 

2 . Deputy Chief Engineer, concrete Sl eeper 

Plant, Northern Rail.,la'}b Subedarganj , 

lulahabad. 

3. Senior Engineer, Concrete Sleeper ~lant, 

Northern Railway, Subedarganj , Allahabad • 

4 . Divisional Railway Manager, lbrther·1 Rail-

111ay, 1\llahabad • 
Respondent s 

By Advoca te Shri A.K. Gaur ~ 

oRDER -----
fiy Hon' ble _ _!1r.S . K .;Ii. Naq vi , Hem l:Y:r (J) 

Shr1 Hub Lal saroj and 13 otbera 

have been tranaferred to their pare nt d1 'Yiaion 
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' 

vide order no.277/96. dated 22.5.1996. All these 

14 effected persona have challenged tbia order and 

filed different o.Aa. nUMbered aa o.A.Ro.730/1996. 

o.A.No.639/1996. o.A.N0.640/1996. o.A.N0.641/1996 

and o.A.RO.l337/l996. Since the controversy in­

volved in all these Mttera is the aame. therefore. 
~ 

theae cuea are bein; decide~ through,<one order • 
• 

The leading caae being o.A.wo.730/1996 and copy 

of the order be placed ~n all the connected taattera. 

The applicants have come up aeeking 

relief to the effect that the impugned order no. 

277/96. dated 22.5.1996 be quaahed and the respon­

dents be directed not to interfere in their fuDction­

in; in cooarete s•eeper Plant(for abort c.s.p.) 

Subedarganj • Allahabad. 

3. Aa per applicants case. they were in-

itially appointed in Northern Railway. Allahabad. 

~hey were .transferred to c.s.P •• Subedarganj in 

the year 1979 and since then they are continuously 

working in c.s.p. !.t haa &lao been aaent1oned that 

in due course of tinae and after having qualified 

the trade teat/suitability teat. they were given 

px'Oil\Otions. It has also been fJ'entioned that the 

applicants were transferred fro• their parent 

division to c.s.P. on account of requirement of 

work and frolll time to tirae deraand was :aade by 

c.s.P ... not1fy1DJ th~r requ1re~&ent of staff. It 

•• on the basis of such deaand made by c.s.P •• 

the applicants au~tted their applications and 

after consideration they were brought on transfer 
• 

to c.s.p. and thereafter their lien at their 

• 
l 
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original place of appoin~ent was cancelled 
~4; r yc.UJ( . 

and lien aliaao&"l;M!d in c.s.P.itself and. there-

fore. they are not liable to be repatriated 
• or transferred back to their parent divisions. 

The impugned order has been assailed mainly 

on the ground that there is no justification 

to transfer the applicant by means of impugned 

order as they are holding permanent and sub-

stantive post and abeorbed at c.s.P. and have 

been working for 15 to 16 years and a lien to 

the~ has been created at c.s.P •• Subedarqanj 

and.therefore. the impugned order is violative 

of Rules 238. 239 and 240 of Indian Railway 

Establishment Code. Vol.I. It has also been 

pleaded that the impugned order is against 

the sche~e fo~ulated vide circular letter 

dated 29.8.1995. The applicants have also 

assailed this transfer order on the ground 

that the applicants,inspite of being senior 

have l::een transferred. lrlhereas the juniors 

have been retained. Therefore. the order 

is illegal. artdtrary. discriminatory and 

violative to Article 14 and 16 of tho Con-

stitution. The applicants have also a 

grievance that this transfer amount s to 

their reversion. because in the t r ansferee 

establishment. they will be taken n t lower 

scale under next below rule. 
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4. The respondents have contested the 

case. Aa per respondents case, it waa in the 

'!'tar 1977 tha t c.s.p., · subed&rganj waa established 

and intake of the staff in the plant waa nade by 

direct reorui tment of casual labours, '*to were 

screened and panelled against aanotioned-•post 

and also by transfer of some experienced staff 

fro:n the division/unit holdirYJ lien there and 

the intake of the applicant wae done by taking 

the staff against ex-cadre post. In the ,_ar 
• 

1985, there wae sanction of ·large nuraber of 

higher grade temporary post.A.gainat this te!llp­

orary post, accelerated local promotions were 

given to the employees in the Organisation and 

likewise the petitioners were also given acc­

elera ted local temporary pro1lotion in the org­

anisation alOJYJwith other staff after · takin; 

necessary suitability test as is evident from 

annexure A-2 to A-8 of the o.A., -eterein there 

is clear mention that the promotions were purely 

temporary and on ad hoc basis and the promotion 

will not confer upon promo tees any right to claim 

similar seniority. It has also been pleaded that 

as per ite:n no.240(b) of Indian Railway Establiehraent 

Code Vol U.'t\e I, the petitioners were retainint;J their 

lien at Allahabad Division as they were screened 

and panelled against permanent post of Allahabad 

division and they were working in c.s.P., Subedar­

ganj on a te:nporary post. The pleadings from the 

side of the respondents further go to mention that 

due to closure of Post' Tension Unit of the Plant 

the surplus staff was to be transferred in the 

~- ••• pg.8/-

• • 

' 

Q 1Jit 

' 

• 

• 



,• 

/ 

'' I 

• 

• 

• 

I 

• 

u 8 n 

manner as formulated in the letter dated 29.8.1995, 

which have been uP'leld in O•A•No.14 of 1996 filed 

by sone other employee of the c.s.p. and accordingly 

the petitioners were also transferred to their 

parent division i.e. Allahabad Division alonqwith 

other lien holdii'VJ staff as per impugned order no. 

277/96, dated 22.5.1996. It has also been pleaded 

tbat sinae the case of transfer of the applicant 

was taken up in the light of Scheme fornaulated 

under letter dated 29.8.1995, there is no question 

of considering the comparative seniority of the 

applicant with those who were direct recruits. 

In short, the respondents have pleaded that since 

the applicants were transferred to c.s.P. on 

deputation and their lien remained with Allahabad'P 

division, they cannot successfully chal)lenge~· the 

impugned order through "*tich they have been trans­

ferred beak to their parent depa~~ent. 

s. Heard, the learned counsel for the 

p arties and perused the record. as well as the 

written argu;nents subnitted from either side • 

6. In these cases, the real controversy 

is as to whether the applicants were transferred 

to c.s.P. , Subedarganj on deputation keeping 

their lien with Allahabad division or they were 

absorbed in c.s.P. without having any lienAJ.fi<l..u'~ 
rf t i.-.:S-.e~ 

7. During the course of arguments, learned 

counsel for the applicants took me through the 

••• pg.9/-
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follow!~ decisions by Hon' ble Apex court on 

the point of deputation and lien1 

(i) 1997 sec vol.8 372. state of Punjab 

Vs. Indra Singh. 

(ii) 1997 SCC(L&S) 1550. Jagdish Lal & ora. 

(iii) 

Vs. State of Haryana & Others. 

1999 SCC(L&s) 902. tJmapati Olaudhary 

vs. State of Bitrhar and another. 

(Iv) 1992 sec (L&S) 440. Tri veni Shanker 

saxena Vs. state of tJ .P. & Others. 

(v) (1994) 26 A~.C.448 (SC) s. Nagraj 

~vi) 

(vii) 

& Others Vs. state of JCarnatlca & Others 

1999 sec vol.6 Page 667 Co-nmon cause 

vs. u.o.I. & others. 

1989 SCC(L&S) 644Ram Lal Khurana va. 
State of Punjab & Others. 

(viii) 1989 SCC(L&S) 273 • Baril)&ns Misra & 

ors. vs. Railway BOard & Ora • 

and also referred Railway BOard 

Circular dated 17.2.1989 on deputation 4nd 

definition of lien in para-239 of the COde. 

8. Shri A.K. Gaur. learned counsel fi:)r 

the respondents relie4 on following caaea1 

(a) 1996 s.c.c.(L&S) 498 • Balkrishna 

Pandey Vs. state of Bihar & Others. 

(b) 1996 s.c.c.(L&S) soo. Chief Conservator 

of Forests and another va. Jagannath 

Maruti Kondhare and Others. 

, ~ 
••••••. pg.10/-
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(1997) 8 s.c.c. 372 , State of Punjab 

& Others va. Inder Si!Qb and Othen. 

(d) (1997) 8 s.c.c. 386 state of Mabaraahtra 

va. R&jendra Jawaraal Gandbl • 
• 

(e) 1996 s.c.c.(L&S) 1093 Satya Narain Pareek 

State of Rajasthan and another. 

(f) 1996 s.c.c.(eL~S) 1094 Mills DOuglas 

Michael and Others va. Union of IDdia 

and Others. 

On having gone through the referred case 

law1 by either aide, it is ~und that there is no 

controversy on the point that deputation aeana 

service outside the cadre on ad ~oc basis, which 

shall be with the consent of persons so deputed 

and that lien cannot be terminated even with the 
~ 

consent of Govt. servant who cannot hold lien on 

more than one post am also that a person can be 
~ 

said to t.acqu1re(a lien on a post only llilen he has 

been confirmed and mad-e permanent on that post 

and not earlier. In Harbansh Mishra va. Railway 

BOard(supra) on the point of lien it h as been het& 

held that lien can be on a post and not on a place 

Only person appointed on permanent basis and not 

on ad hoo basis can hold lien • • 

10. In State of Punjab and Others Vs. Inder 

Singh(supra), a law has been handed down that the 

deputationist cannot resist on the ground that. he 

has continued on deputation for a lorg time during 

• which he earned promotions on ex-cadre posts, end 

on repatriation, he will ~· to work 

_) l.(- • 

in his p., r ent 
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cadr-e on a lower post. He cannot olaira permanent 

absorption on deputation post. 

11. In Satya Narain Pareek vs. state of 

Rajasthan and another(supra). their. Lordships 

at Apex Court have held that lien of a permanent 

employee during deputation to a tenure post in 

another depart:nent survives in the parent depart-
tk.tta.~,I~J. .(.. 

ment. aud.£ could not be repatriated. is not acceptable. 

12. Keeping in view the facts of these matters. 

and the referred case law. the matter was investigated 

and it is found that when c.s.P. Subedarganj waa 

established. there was a requisition for require• 

ment of staff vide letter dated 09.1.1980 thr-ough 

mich the A.B.E. Bridge WOrkshop • Lucknow was 

requested to advertise applications. and be sent 

--

to Senior Engineer. c.s.P •• subedarganj for scrutiny 

and acceptance for the categories of posts as mentioned 

, 

in the letter. Accordingly the posts were notified,.. 

and the applicants offered their servicesythrough 

applications. and they were transferred to c.s.P. 

Organisation accordingly. The applicants joined 

there and served till the impugned order. The 

applicants have a case that it does not amount to 

any deputation and they cannot be repatriated because 

they were not having any lien in Allahabad Division 

but the facts as have come out from the pleadings 

are ~ samewhat different. In para-10 of O.A.No. 

730 of l996.it has been specifically eeeftmentioned 

~a4sby the applicant that "eft! t was on the basis 
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of demand made by the c.s.P. applications were . 
subnitted by different pex:aons inol\lding tJ,'lta 

peti tionera and after consideration., the ap~ 

licants were brought on transfer to c.s.P. • 

Thereafter. their lien at their oryiginal place 

of appoint·nent was cancelled and the lien absorbed 

in c.s.p. itself.• It goes to indicate that the 

applicants themselves accept that lien aaarued to 

them in Allahabad division for which they could 

mention that lien was cancelled, but there is 

nothirg to indicate that there is any apeci fie 

order to cancel their lien. It is aauitted 

position that a Goverment servant cannot hold 

lien at two places, therefore~ no question of 

their having •ot any U.en at c.s.P. 

t.ien is a right to hold a post on 

substantive appointment to any permanent post. 

It is a clear case from the aide of the respon­

dents tha t the applicants were screened and 

empanelled in Allahabad division against per­

manent post. This contention gets support from 

the service record of the applicant•• W\ich was 
& .. 

produced from the side of the respondents 11 a.ad 

Another etand to this contention is that a s per 

requireuent under Which the applicants wer e 

transferred, the basic condition was "by transfer 
some 

ofLexperienced staff from other division / unit 

holding lien there." 
(, ,,... , c.. 

Incase applicants de not 

holding lien at Allahabad division., the y could 
, 

not come within the zone of consideration. It 

•••• . pg.13/-
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ia also a factor to be conaidered that tlben 

the applicants joined in c.s.p •• tbey .. re 
M-( 

neither screened m~ empaoelled. only because 
~, 

they had already been screened and panelled in 

their parent department at Allahabad d1 via ion 

and. therefore. the case of the applicants cannot 
\.~ .. 

be covered "1 direct recrui traent • 

14. so far as the position of deputation 

is concerned. it ia not in di•pute that in response 

to NOtification for transfer to c.s.P •• the app­

licants offered their services through application 

and. therefore. nothing taOre is required to take it 

aa their consent. 'l'be transfer oJ:'der through tlbich 

the applicants have been transferred to c.s.P •• 

indicates the consent of lancSin; establishment and 

the permission of c.s.p. Orqanisation.to let thea 

join t:he•re and wrk,ia indicative of consent of 

the borrowing organisation. 

15. It has been pressed on behalf of tbe 

applicant 
c.. .. ~ ..... ~ -that they wre allovedJ laalorf fraa 

time to time in c.s.p. Organisation. W1ich go•• 
~o4,&_"" 

to i.a£er that they were absorbed in that Organisation 

creat1DJ a lien in the service therein and. therefore. 

they cannot be repatriated after such a long period 

of 15/16 years. Keeping in view this contention • 

lr' perusal of promotion orders , issued from ti.ne to 

time in respect of the individual applicants, goes 

to show that these promotions were subject to 

expressed condi tiona • that the same were on purely 

~ ~ ••••• pg.14/-
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-
temporary.local. ad-hoc and Stop Gap arra~~t~~ement 

and confined only to c.s.P. Organisation. M'liah 
dul the 

1 .,ui~l not conf~r uponlJirocaot.eea any right to claiM 

seniority. With this fact in view. it cannot be 

accepted that t.heae pxo:notions indicate that the 

ap!*icanta were abeorbed and pro180t1on was given 

•t their turn in accordance with seniority. 

16. For the above. it is found that the 

applicants were transferred to c.s.P. • Subedarganj 

ttlile they were holding substantive perraanent post 

in their parent establishment and the lien of the 

applicants peraistJthere and. therefore. they can 

be repatriated by transfer to their parent est­

abl.ishment . aRC! Undu the circu.utances. the relief 

sought for. cannot be granted to the applicants. 

17. In view of the foregoirg • the o.A.NO. 

730/1996. 639/1996. 640/1996. 641/1996 and o.A.NO· 

1337/1996, are dismissed. NO order as to costs • 
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