
• 

' 1 

• 

• 
• 

' 

\ 

I 
I 
I 

l 

\ ., 

. I 
• 
I 

• 

• 

. . 
• 

• 

I 

. . 

' 

• • 
• 

I • 

CJ..; tll'R;, L 'D>ti lliSTRr\T IVE TRI B'JN.\L 
':\t..T ... \ If ,Q.\1.) 'lUI':H 

"Lt.. J { ':)"\iS 

Reserved - -
·. 

origin~ · • l .''l:.~t;i..~?.l} ill?.!.- llq_ 2,£ 1996 

u 1 o n:p:!!.!:l! 
639 ~£ . 1996 -----

o riginal .\p[?ll-::: 1ti:m !l~ §..11?. of. 19'36 - -
origi~~ ~~lic~ti2U :Yo . -- 641 -- of 199'6 . -·---

of 1996. -
:\ll !\h bc:l.d t his the_/.Q 'Y day of ;:!2Vt:nber, 

~0')') 

1-

• 

0 . J\. . iTo . 730 :>f 19')6 
.;;,..___ ------

Shri Hub ~al sa r oj , son of shri Nachkau, 

res i tk:nt o f Vill 1ge Ghonai "ost .~unta, 

District .\llahab=ld • 

Shri Lall a n s in;:}h , :;on of Udai Si ngh , R/o 
• Vlll "'!.ge Chirla ~·tauja~ta , POst Ga nja , Di s tt • 

. \ ll ahab'lcl . 

3. Sri Sar ju '">rasacl YacJav, Son -:>£ Ram S\<tarup 

Yadav , n/o Oas~tl-J.hUa , ..,ost S ahso , Di s trict 

:,ll 'lhabad . 
Appliqa nts 

By .'·dvoca tes ::hri J . q . Thrari 
s hri '5 . 3 . Sharna 

~ 

Versus 

tJnion of Inf1ia th r~U'Jh Genera l ··t~nage r, 

;10rt hern Rail':l'lJ'T$-Head Quarte r, Baroda 

~lo u:::e , ~lc•:r Lelhi. 

2 · Dc.~,mty (:hic.E F.ng i necr, ~oncrete Sl ec _::1er 

..,l "'lnt, northern !l:lil ~·ray , suberlarg.:~.nj, 

' ll .::th·1 bJ.c1 . 

"'l a nt, 

• 

Senior. En~inec r, Concrete Se eeper 

subec1a r l)anj , :ulnhaba~ 
~ltLt,.. - •••• ·i>'J . ?./-
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Divisional Raihtay ~anager. Northern Rail\·tay. 

All""ahabarl. 
Resoondents 

DL "dvocate Shri A. K. Gaur 

o.A.No. 639 of 1996 -
1. Phool Cha nd s on of Sri Kalpu~ 

2. 

3. 

4 . 

s .N. Ch aube son of Sri R.K. Chaube 

Ram 1\.sr ay Son of sri Ram Lota n. 

Kris hna Kumar Son of Sri Ganga Prasad. 

s. sul::hash Pal Son of Sri B. C. Pal . 

All t1aster Craftsmen in Concrete 

Sleeper Pl ant . Northern Rail"tay. 

Subedarganj. 1\llahabad. 

Applica nts 

By Advocates Shri J. N. Ti ... ta ri 
Shrl s . s . Sharma 

Versus 

1. Union of Inc'li -:t . yhrough General t1anager. 

Northern Ruil ..,tay Head Qua rter. Baroda 

House , Ne\4 Delhi. 

2 . De!)ut.y Chief Engi neer. Concrete Sl:eepe r 

Pl a n t . Northern Rhihtay . subeda~nnj ~ 

1\llahabad • 

3 • Senior Engineer. concrete SJ:eeper ~!ant. 

Subedu r ganj . J\ll1habad • 

4. Divi s i o nal Rail\-lay t-1rmager. Northt r n Ra ilway. 

i\ll Jhabad . 
Respond(; rl s 

By .\clvoca t e Shr 1 \ . !<. Ga ur 

_,;:;6...:.•,;..;1\ _ • .:;.;N.:::::o..:.• _ 6 40 _ o f . _ b.~ 6 

1 . Uggan Pra sad son of Ha ri Lal 

2 . Munna La l Son of Jagg / .... 

<;. ((._ ._,_ • ••• . p;.j . 3/-
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3. Tarak t<wnar Haldar son of G.C. Haldar. 
- .. 

All p:- esently \'IOrKin;J as Chargeman 

under senior Executive Engineer Track 

Temping I.iine Shi va Ji Bridge. Northern 

Railway. New Delhi. 
· Applicants 

By Advoca tes Shri J. N. Tiwa ri 
Shri s.s. Sh arma 

Verseus 

1. Union o f India thrqugh Genera~ M .. m ager. North­

ern Railway Head Quarter. Baroda House, New 

Delhi. 

2. Deputy Chief Enginee r, Concreee Sleeper Plant. 

Northern Railway. subedarganj. Allahabad. 

3. Senior Engineer, Concrete Sleeper Pl ant. 

Subedarganj , · Allahabad. 

4. Senior Executive Engineer. Track Temping Line • 

Shi va Bridge, New Delhi. 

s. Divisional Rai.l\'1ay Manager, Northern Railway, 

Allahabad . 
Respondents 

By Advoc a te shri A.K. Ga ur 

1. 

2 . 

o.A. No . 641 of 1996 

Bri j Nandan T!'lakur Son of POkhan Thakur 

Sheo Ram Son of Ram Adhar • , 
Both skilled Grade II in Concrete 

Sleeper Plant, Northern Railway • 

Subedar ganj, Allahabad. 

Applica nts 

By ~dvocates Shri J.N. Tiwari 
__ s hrl s . q . Sh arma 

• 

Versus --
l;. Union of India through General t-tanager. 

' 

No r thern Rail 'ltla y Head Quarte r. Baroda 

House , Ne\·1 Del hi . 

• ••.. pg.4/-. 
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Dep~y Chief Engineer. Concrete s~eeper 

Plant. Northern Raihta Y• subedarga nj • 

J\l.lahabad. 

Senior Engineer. Concrete Sleeper Plant. 

Subedagrganj, Allahabad. 

4. Divisional Railway Manager, Northern Rail­

way, Allahabad. 

Respondents 

By Advoca te Shri A.&. Gaur 

• O.A. No .-Nel337 of 1996 

Nagesh Prasad. S/o La te Manbodhan Lal R/ o 

Rly. Qr. No . 520 - B, Lalit Nagar. Allahabad. 

Applicant'S 
By Advocate Shri A .N. Ambast~ 

Versus 

1. Union of Indi a through Ge neral Manager. 

Northe rn Railway Head Quarter •• Baroda 

House, Nel-l Delhi. 

• 

2 . Deputy Chief Engineer, Concr ete Sleeper 

Pl ant , Northern Rail \·TaJI• Subedargan j • 

1\llahabad . 

3 . Senior J:ngineer. concrete Sleept;»w:- Plan~, 

Northern Railwa y. Subedarga nj. Allahamd. 

• 

4. Divi s iona l Railwa y t-tanager. I.JC>rthern Rail-

vtay, Al l ahabad . 
Respondents 

By Advoca te Shri ~ .K . Gaur~ 

0 R DE R -----
ny Hon ' ble~J1r. S .K . p . ti~1vL '•l e mbar (J) 

Shri Hub Lal saro j and 13 others 

have been transferred to their parent d1~a1on 
• 
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vide order no.277/96. dated 22.5.1996 • . All theae 

14 effected peraona have ahalleaged thia order aDd 

filed different O.Aa, nWDbered &a O.A.H0.730/1996e 

o.A.N0.639/1996. o.A.H0.640/1996. o.A.ao.641/1996 

and o.A.N0.1337/1996. Sinae the aontxoveray in­

volved in all theae Mttere is the aame. therefore. 
I ~ 

theae aaaea are bein; deaide,S tbrough~one order. 
• 

The leading aaae being o.A.Ro.730/1996 and copy 

• 

of the order be plaaed in all the connected llattera • . . 

The applicants have ~ up aeekiag 

relief to the effeat that the impugned order no. 

277/96. dated 22.5.1996 be quashed and the reapoo­

denta be direated not to interfere in their f\matioo­

in; in CODarete s•eeper Plant(for .nort c.s.P.) 

subedarganj • Allahabad. 

Aa per applicants aaae. they were io-

itial.ly appointed in Northern Railway. All~abad. 

4rhey were transferred to c.s.P. • Subedarganj in 

the year 1979 and ainae then they ~e aontinuou.aly 

working in c.s.P. r.t baa &leo been aaentioned that 

in due aouree of ti!M and after havin; qualified 

the trade teet/suitability teat. they were given 

prolllotiona. It baa aleo 'been f!lentioned that tbe 

applioante were transferred ~ their parent 

division to c.s.P. on acaount of require!llent of 

work and from time to t11'Q8 deraand vae raade by 

c.s.P •• notifyiiQ their requiretaent of staff. It' 

was on the basis of such deaaand made by c.s.P. • 

the applioante sul:rd tted their appliaatione and 

after aoneideration they were brou;bt on transfer 
• 

to c.s.P. and thereafter their lien at their 

•••• pg.6/-

• -
• 

• 

• 

.. 

t' 

I 

\ ' 

I 
I I 

I , 
.I ! . 

l 
l 

r i 

' I 

f . 
I 

• I 

• 

• 



' 

I 

t 
I 

I 
I 

I 
' • I 
I 
I 

I 

• 

1 
I 

' 

• 

. . 
• • I 

/ 

• 

• 
I 

• 

. . • • 

• 

I • 

original place of appointment was cancelled 
~4! (' ., .. ~(. 

and lien a~o~bed in c.s.P.itself and. there-

fore. they are not liable to be repatriated 
• 

or transferred back to their parent divisions. 

The impugned order has been assailed mainly 

on the ground that there is no justification 

to transfer the applicant by :oeana of impugned 

order as they are holding pert'llanent and sub-

stantive post and abeorbed at c.s.P. and have 

been workii'VJ for 15 to 16 years and a lien to 

then has been created at c.s.P •• Subedarganj 

and,th~refore. the impugned order is violative 

of Rules 238, 239 and 240 of Indian Railway 

Establishment Code, Vol.I. It has also been 

pleaded that the tdapugned order is against 

the schene fo~ulated vide circular letter 

dated 29.8.1995. The applicants have also 

assailed this transfer order on the ground 

that the applicants, ins pi te of beirq senior 

have been transferred, whereas the juniors 

have been retained. Therefore. the orde r 

is illegal. arbitrary. discriminatory a nd 

violative to Article 14 and 16 of the Con-

stitution. The applicants have also a 

grievance that this trans fer amounts to 

their reversion, because in the trana feree 

establish;uent, they will be taken at lower 

scale under next below rule. 

.. .. .. pg.7/-
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The respondents have contested the 

case. As per respondents case, it waa in the 

year 1977 tha t c.s.P •• subedarganj was established 

and intake of the staff in the plant was naade by 

direct recruitment of casual labours, "*to were 

screened and panelled against sanctioned-e-.post. 

and also by transfer of some experienced staff 

fro1\ the division/unit holding lien there and 

the intake of the applicant was done by taking 

the staff against ex-cadre post. In the year 

1985, there was sanction of large nunaber of 

higher grade temporary post.Aqainat this temp­

orary post, accelerated local pro110t1ons were 

given to the employees in the Organisation and 

likewise the petitioners were also given acc­

elerated local temporary promotion in the org­

anisation alongwith other staff after · takir:rJ 

necessary suitability test as is evident from 

annexure A-2 to A-8 of the o.A •• ltlerein there 

is clear mention that the promotions were purely 

temporary and on ad hoo basis and the promotion 

will not confer upon promotees any right to clai~ 

similar seniority. It has also been pleaded that 

as per item no.240 (b) of Indian Railway Establishment 

Code Volwne I. the petitioners were retaining 'their 

lien at Allahabad Division as they were screened 

and panelled against permanent post of Allahabad 

division and they were working in c.s.P •• Subedar­

ganj on a te:nporary post.. The pleadings from the 

side of the respondents further go to mention that 

due to closure of Post Tension Unit of the Plant 

the surplus staff was to be transferred in the 

• I 
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manner as formulated in the letter dated 29.8.1995, 

which have been uphel~ in O•A•No.14 of 1996 filed 

by sone other employee of the c.s.P. anti .1\ccordi~ly 

the petitioners were also transferred to th~1r 

parent division i.e. Allahabad Division alongwith 

other lien holding staff as per impugned order no. 

277/96, dated 22.5.1996. It has also been pleaded 
• 

that since the case of transfer of the applicant 

was taken up in the light of SCheme fornaulated 

under letter dated 29.8.1995, there is no question 

of considering the comparative seniority of the 

applicant with those Who were direct recruits. 

In short, the respondents have pleaded that since 

the applicants were transferred to c.s.P. on 

deputation and their lien remained with Allahabad• 

divis ion, they cannot successfully challenqef' the 

impugned order through which they have been trans­

ferred back to their parent depa~~ent. 

s. Heard , the learned counsel for the 

parties and perused the record, as well as the 

written arg~~ents submitted from eithrr aide • 

In these cases, the real controver~y 

is ae to Whether the applicants were ~ranaferred 

to c.s.P. , Subedarganj on deputation keeping 

• 

--

their lien with Allahabad division or they wer e 

absorbed in c.s.P. without having any lien~,IWo.i-vl-< 
a1 c.!X.S., m.. . 

• 

7. During the course of arguments, l e 'i r.ned 

counse l fOr the applicants took me through the 
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followir¥1 decisions by Hon• ble Apex Court on 

the point of deputation and lien1 

(i) 1997 sec vol.B 372, state of Punjab 

vs. Indra Singh. 

'(ii) 1997 sec(~) 1550, Jagc!ish Lal & Ora. 

(Ui) 

Vs. State of Haryana " Others. 

1999 SCC(L&S) 902. UtMpati Chaudhary 
Vs. state of Bimar and another. 

(Iv) 1992 SCC(L&S). 440, Triveni Shanker 
saxena Vs. state of U .P. & Others. 

(v) (1994) 26 A~T.C.44B (SC) s. Nagraj 

• 

& Others vs. state of Karnatka & Others 

~vi) 

(vii) 

1999 sec Vol.6 Page 667 Co~n cause 
Vs. u.o.x. & Others. 

1989 scc(L&s) 644Ram Lal Khurana Vs. 
State of Punjab & Others. 

(viii) 1989 SCC(L&S) 273 , Baribans Misra & 

Ora. vs. Railway Board & Ora. 

and also referred Railway Board 

Circular dated 17.2.1989 on deputation and 

definition of lien in para-239 of the Code • 

e. Shri A.K. Gaur. learned counsel mr 

the respondents relie4 on following cases1 

(a) 1996 s.c.c.(L&S) 498 , Balkrishna 
Pandey Vs. State of Bihar & Others. 

(b) 1996 s.c.c.(L&S) 500, Chief Conservator 
of Forests and another vs. Jagannath 
1-laruti Kondhare and Others. 

~ 
••••••• pg.10/-
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(1997) 8 s.c.c. 372 , State of Punjab 

& Others vs. Inder Singh and Othera. 

(d) (1997) 8 s .~. , • 39 6 state of Maharaahtra 

va. Rajendra J awannal Gandhi. 

• 

(e) 1996 s.c.c.(L&S) 1093 Satya Narain Pareek 

state of Rajasthan and another. 

9. 

(f) 1996 s.c.c.(eL&S) 1094 Mills DOuglas 

Michael and Others Vs. Union of India 

and Others. 

on having gone through the referred case 

law,by either side, it is ~und that there is no 

controversy on the point that deputation l'lleans 

service outside the cadre on ad hoc basis, which 

shall be with the consent of persona so deputed 

and that lien cannot be terminated even with the 

consent of Govt. servant who cannot hold lien on 

more than one post and also that a person can be 
~ 

said to t.acquire{a lien on a post only 'lilen he has 

been confi.rmed and mad-e permanent on that post 

and not earlier. In Harbansh M.lshra vs. Railway 

Board(supra) on the point of lien it huo been heal 

held that lien can be on a post and not on a place 

Only person appointed on permanent basi.s and not 

on ad boo basis. can hold lien. 

10. In state of Punjab and Ot hers Vs. Inder 

Sir¥Jh (supra), a law has been handed down that the 

deputationist cannot resist on the ground that he 

has continued on deputation fOr a long time during 

which he earned pro:notions on ex-cadre poe t a . and 

on repatriation, he will ~- to l'Or~ i.n 

_) L(-. .. 

' "!' parent 
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cadre on & lower poet. He cannot alaira pernlanent 

absorption on deputation poet. 

11· In Satya Narain Pareek vs. State of 

Rajasthan and al¥)ther(supra) • their LOrdships 

at Apex Court have held that lien of a permanent 

employee during deputation to & tenure poet in 

another depart:nent survi vee in the parent depart-
'tk .tf4. ~./I.Al. .<c. 

ment, ilildJ. could not be repatriated. ia not acceptable. 

• 

12. Keeping in view the facts of these matters. 

and the referred case law. the matter was investigated 

and it is found that when c.s.P. Subedarganj waa 

established, there was a req\lis~tion for require• 

ment of staff vide letter dated 09.1.1980 through 

Which the A.a.E. Bridge workshop • Lucknow was 

requested to advertise applications. and be sent 

to Senior Engineer. c.s.P •• subedarganj for scrutiny 

and acceptance for the categories of posts as mentioned 

in the letter. Accordingly the posts were notified_, 

and the applicants offered their servicesythrough 

applications. and they were transferred to c.s.P • 

Organisation accordingly. The applicants joined 

there and served till the impugned order. The 

applicants have a case that it does not a.'l\ount to 

any deputation and they cannot be repatriated because 

they were not having any lien in Allahabad Division 

but the facts as have come out from the pleadings 

are ~-- semewhat different. In para-10 of o.A.No. 

730 of l996.it has been specifically eeeftmentioned 

~a~by the applicant that "eftit was on the basis 

••• pg.12/-
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of demand made by the c.s.P. applications were 
• 

subu.itted by different persons iooludiD) the 

petitioners and after consideration. the apP"'! 

licants were brou;ht on transfer to c.s.P. II 

Thereafter. their lien at their o~iginal place 

of appoint'l\ent was cancelled and the lien absorbed 

in c.s.p. itself.• It goes to indicate that the 

applicants themselves accept that lien accrued to 

them in Allahabad division for which they could 

mention that lien vas cancelled. but there· is 

nothirg to indicate that there is any specific 

order to cancel their lien. It is admitted 

position that a Goverment servant cannot hold 
• 

lien at two places. therefore. no ~est1on of 

their having •ot any lien at c.s.P. 

13. r.ien is a right to hold a . post on 

substantive· appointment to any permanent post. 

It is a clear case from the side of the respon­

dents that the applicants were screened and 

empanel led in Allahabad d1 vision against per­

manent post. This contention gets support from 

the service record of the applicante • which was . ... 
produced from the side of the resp:mdents,aftd 

Anothe r staoo to this contention is that as per 

requ1re:ne nt under \oilich the applicants were 

transferred. the basic condition was "by- transfer 
some 

o£Lexperienced staff from other division/unit 

holding lien there." 
(-'' ~"I~ 

Incase applicants de not 

holding lien at Allahabad division. they could 
~ 

not come within the zone of consideration. It 

• 

. . ~ 
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is also a faator to be considered that ~en 

the applicants joined in c.s.P •• they were 
\..rl 

neither screened A'?'_, empanelled. only because 
~In#' 

they had already been screened and panelled in 

their parent department at Allahabad division 

and. therefore. the case of the applicants cannot 
\.U• I&&or 

be covered ae l d1 rect reorui tmen t. 

14. so far as the position of deputation 

is concerned. it is not in di•pute that in response 

to NOtification for transfer to c.s.P •• the app-0' 

licants offered their services through application 

and. therefore. nothing more is required to take it 

as their consent. The transfer order through miah 

the applicants have been transferred to c.s.P •• 

indicates the consent of land.irq establishment and 

the permiss ion of c.s.p. Organisation.to let theaa 

join the•re and work,is indicative of consent of 

the borrowing organisation. 

15. It has been preseed on behalf of the 

applicant 
C! ~ ... ~ -that they were allowedtd:aaiorf fraa 

time to time in C.s.p. Organisation. W1ic:h go•s 
~!'l. c..k' 

to .\.n£er that they were absorbed in that Organisation 

creatirg a lien in the service therein and. therefore. 

they cannot be repatriated after such a long period 

of 15/16 years. Keepirg in view this contention. 

~perusal of promotion orders, iesued from ti.ne to 

time in respect of the individual applicants. goes 

to s how that these promotions were subject to 

expressed conditions that the sam'! were on purely 

• ...... 
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temporary.looal.. ad.hoo and Stop Gap arra~ement 

and confined only to c.s.P. Organisation, \llhich 
c4&£ the 

1.w!U. not confer upo~xomoteea any right to clai&a 

seniority. With this fact in view. it cannot be 

accepted that these pro:notions indicate that the 

applticanta were absorbed and promotion waa given 

•t their turn in accordance with seniority. 

16. For the above. 1 t is found that the 

applicants were transferred to c.s.P., Subedarganj 

W\ile they were holdir¥J substantive permanent post 

in their parent establishment and the · lien of the 

applicants persist.tthere and, therefore, they can 

be repatriated by transfer to their parent est­

ablishraent -alld Under the circu.utances. the relief 

sought for. cannot be granted to the applicants. 

17. In view of the foregoin;r, the o.A.NO. 

730/1996. 639/1996, 640/1996, 641/1996 and o.A.NO. 

1337/1996. are dismissed. No order as to costs. 
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