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Ogiginal Applicstion Mo, 624 of 1996

Allaghabad this tm_’j_f_ﬁ_ day of __A"&mi 1998

Hon'ble Mr. D.o, Baweia, Member ( 4 )

Uma Shanker Lal 5/¢ Late Manohar Lal, aged about 50
years, prosently posted as sorting Assistant in the
Office of Sub Recording Officer, Rallway Mail Service,
A=Divn,, Varanasi Rfc 28/118, Telias Bagh, Distt Varanasi
Cantt,

1, Union of Irdia through Secretary, Ministry of
Communication, New Delhi.

2. Post Master Genhersl, Allahabad Region, .n;lahdbad-

3. Sr. :auper.mtendent Hailway Mail Serxvice, A-—Di\rn.,
Allahabad. i

4, qub Record Offlcer. Railway hﬁail Service, A-Biv;l.
Varnasi,

S5« Azaz ahmad, 8r. -:-uperintendent ;ﬁailwav Mail uwice.
Allahabad. % |
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_ The applicant while working as Serting
Assistant in the office of sSub Record Officer, Ra{lgiy
Mail Service,'A’Division, Varanasi,has been transferred
as pér the impugned order dated 17.5.96 from Varanasi to
Mirzapur. Being aggrieved by this order, the applicant
has filed the present O.A. on 03.6.96 secking the relief
of quashing the impugned order dated 17.5.96 with all

consequential beneiits,

2 The applicant has atated his case as follows;

The applicant is an active member of Nationagl Union
and in the year 1995 was elected as Divisional Secretary.
One 3Sri Kedar Nath Tiwari who was t%ilg.;'isional Secret.-.:ry
of the other union names ALl India L_ otired from service
on 31.8.95. However, Srl Kedar Nath Iiwarli being the office
bearer of the All Indis Union under the patrenage of the
higher officials of the department, cuntinued-to visit the
office and interferreqziﬁz warking of the effice and also
misbehavedwith the employees. ' Several complaints were
made by the National Union against Sri Kedar Nath Tiwari
to the higher authorities. Hewever, no action was taken
by the authorities and Sri Kedar Nath Tiwari continued teo
visit the office and Anterferred with the working in the
office particularly that of the applicant. On 12.3.1996,
Sri Kesar Nath Tiwarl came to the office and tried to
interéere in the working offhe office. The applicant
protested against the same and made complaint to the
Officer-in-Charge, This irritated Sri Kedar Nath Tiwari
who assaulted the applicant and the applicant was injﬁ;éd.

The applicant ledged a F.l.K. against sri Kedar Nath
' Made

Tiwari, The various unions also jointly/ complaint bf
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_the incident to the higher authorities., The respondents
) inquired into the matter and thereafter an order dated

20.3.96 was passed, restraining the entry of sri Kedar
Nath Tiwari into the office during working hours. The
applicant was also transferred as per order dated 19.,3.96
to allahabad. The matter about the transfer of the
applicant was represented by the Natienal Union to

the higher authorities and the transfer order of the
applicant was cancelled as per order dated 04.4.96,
However, All India Uniong continued to pressurise the
the higher authorities for taking acticn against the
applicant and also threatemdthat if no action is taken,
thef will resort to indefinite strike. The oraer
restraining entry of Sri Kedar Nath Tiwari into the |
office, was 33%6 withdrawn as per order dated 16.5,96
and the applicant was again transferred by the impugned
order adated 17.5.96 to Mirzapur in place of ori Praﬂaeﬁ

Kumar who had made a request %o transferhﬂugaLSarai.

3, The ppplicant has assalled the transfer
order on the following grounds;

order
(a) The transfer/ has been passed not in the
interest of administrative exigencies but under the
pressure of rival union i,e. All Indiga Union and -U-e
order is punitive in nature. p
(b) . The respondents passed the order arbitrarily
and with malafide intentions. The applicant being the

Oivisional Secretary of the National Union apart from

other demands of the staff made complaint; about the

working of respoendent no.5. The respondent no.5 did
not appreciate this and has transferred the applicant
wilh oblique motive and malafide intentiong, ;

(c) 5ri Pradeep Kumar has been transferred to

. DWW
Mugalsardd on his, request while the applicant his

been transferred to Mirzapurﬁ?n his place keeping

vacancy at Varanasi,
.‘..pg.4/ﬂ
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4, The respondents have filed the counter-

atfidavit as well as the supplementary counter-affidavit
in reply to the rejoinder affidavit. The respondent no.5
who has been made as respondent by name, has also filed
separate counter-affidavit, The respondents have Ssub=
mitted that both $ri K.N. Tiwari anc{:"appli caht belong
to the rival unions and having bitter relations and
ﬁave been making complaints against each other. Hival
complainst were made for the incidentof 12.3.96 when
the quarrel took place between the applicant and
Sri KelNe Tiwari., The matter was inquired into by the
Assistant Superintendent. Based on his inguiry report,
the Controlling Officer ordeled the transfer of the
applicant from Varanasi to Allahabad and restrained
t he aﬁtry of 9ri KeNs Tiwari into the office in order
tc malrtgin discipline and ensure smooth working of
the office. The transfer order dated 03.4.96, howemer,
was subsequently cancelled as the approval of the Post
Master General which was necessary fer transfer of the
union official, was net obtained. After the cancellation
of the order of transfer on 04,4.96, the Post Master
Gemdral ordered further inquiry inte the incident threugh
Assistant Superintendent of Post Offices(Vig.). Based
on the inquiry of the Vigilance Branch, Post Master
General ordered the transfer of the applicant to Mirza=
pur and accordingly transfer prder dated 17.5.96 was
Eﬂtézvr submit that the order
restraining the entry of 5ri K.N. Tiwari into the Offiﬁe_

issued. The respondents

-

during working hours, was Qﬁbsequently withdrawn after

a8 period of 2 months after reviewing the situation,
The respondents further submit that there is no irregular’

r |

in transfer of Sri Pradeep Kumar to Mugalsaria and pos -
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at Varanasi has not been filled up due to interim order

passed by the Tribunal. In view of these facts, the

respondents maintaing that the transfer order bhas been

passed on the administrative g rounds with the approval
of the competent authority and, therefore, no irregularity

has been committed.

L §- AS indicgted earlier the respondent no,.5-

Azsz almad, Senior Superintedent, Hallway Mail Service

A-=Division, Ahlahabagfg;s been made the respondent by

name, has filed counter-affidavit, strongly centesting

the allegations made against him by the applicant. He
denies that any patrenage was given to Sri K.N. Tiwari

by him or the other officerS. He further submits that

the transfer order was not passed under any undue ine
fluence or pressure of All Indig Union, He also submits
that the transfer order passed earlier transferring the
applicant to Allahabad was cancelled only on tachhical
ground as prier gpproval of the Post Master General wa$s
not obtained which was necessary as the applicant was an
office bearer of the union, In view of this, the allega=.
tion of the applicant that 3ri K.N. Tiwari started pre-
ssurising the higher authorities for transier out the
applicant from Varanasi after hisékirst order of transfer
was$ cancelled, is vague. He further submite that the

order of restraining the entry of Sri KuN, Tiwari in the

effice duxing working hours, was reyl ewed after 2 months 4

keeping in view the fact that he is the Divisional secretary

of the Unicn and requirefto visit the office in ccnnection
SUoR account of -
with the uMnnNactLtles and not n/ _ any seft corner by
¢S5

the respondentg fo
A

ri K.N, Tiwari,
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6, The applicant has submitted the rejoinder-reply
for the main counter as well as for the supplementary counfec

affidavit. However, no rejoinder has been filed for

the counter-reply of respondent ne,5. The applicant

has controverted the contentions of the respondents ana
re-affirming the averments made in the C.A, in support
of his claim. The gpplicant has submitted that the res-

pondent no.S had transferred the applicart as per order

dated 19.3.96 in utter haste without obtaining the app-
roval of the cimpetent authority fer transfer which est=- B

ablishes that respondent nRe.5 had a soft corner for the |
union of Sri K.N. Tiwari. Further the respondents have
disclosed in the counter-affidavit that the applicant has !
been transferred based on the inquiry cenducted on the !
orders of the Post Master General. The applicant was )
neither irformed about the {re szid ---ifnguiry ner any _*
copy of the report was furnisned to the applicant. The i
applicant was legally entitled for show-cause priocr to |

his trgnsfer so that he coula state his position before J

the higher authorities. Such an inquiry wnducted at |

the back of the applicant and witheut sny show=cazuse

notice. could not form the basis for tzansfer and such
a transfer is punitive in nature. As such the transfer
order is illegal, arbitrary and against the principle of

natural justice.

# =
= “*

Te 4@; per order dated 03.€.,96,it was provided
that if the abplicant ha;:tean li relieved of the charge, '
he shall not be transferred from the present station of
posting, This interim order was continued from time te = °

time till the pronouncement of the order.

8. Heard the arguments of Sri ALV, Srivastavg,
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learned counsel for the applicant and 5ri satish
Mandhyan brief holder to Sri N.B. singh, learned counsel
for the respondents, During arguments, the learned counsel

for the applicant relied upon the order of the Full Bench

dated 27.4.1988 in the case ot 'gri Kamlesh Trivedi vs.

9 Since the respendents had disclosed in the
counter-affidavit that the decision for transfer had
been taken by the competent authority based on the
inquiry conducted by the Vigilance Branch, the respon-
dents wexed@rected to produce the copy of the inquiry
report and the orderg passed thereon by the Post Master
General ordering transfer of the applicant. These
documents were made avallable by the counsasl for the

respondents during the hearing.

0. In the malter of transfer as held by the
Hon'bhle sureme Cowrt in catena of judgments, the
scope of judicial review is very limited. IR this
connection, it will be appropriate tc re-produce
para-4 from the judgmentd of Lhe Hon'ble Supreme
Court in the case of "Mrg, Shilpl Bose and Others

VS te of Bi nd Cthers A s

®ln cur ppindon, the courls should not interfere
wilh a transfer order which are made.in public
interest and for administrative reasons unless
the transfer crders are made in viclation of

any mgndatory statutory iule or on the ground

of malafide. A Govermment servant holding a
transferable post has ne vested right to remain
posted at one place or the other, he is liable -
Lo be transferred from one place to the other.
Transfer orxrders issued by the competent authority

do not violate any of his legal rights, Even if

v
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a transfer orders is passed in violagtion of executive
instructions or orders, the Courts ordinarily should
not interferd with the order instead affected party
should approach the higher authorities in the Lep=
artment. It the courts continue to interfere with

da{-tu-qlay transfer crders issued by the Govermment ‘ F !
and its -subordinate authorities, there will be com- r
olete chacs in the Administration which would not be ﬁ

conducive to public interest. The High Court over |
looked these aspects in interfering with t he transfer

or ders,*
: | : subseguent
Thi's scope has been reiterated. in various/
judgment s 1.9{ 'gtatg of Mc:P, Vs, 3.3. Kaurav 1995 5,G.C, o

(L&a) 0cO! .duenirﬁwmm;m |
1236, Keeping in view the parameters laid down by the |

Hon'ble supreme Court, 1 will now proceed to examine

'

whether the grounds of challenge advanced by the appli- -

cant come within the laid down parameters warramniing

judicial intereference, 5
-4 . i

-

11, ; The applicant has stated that the transfer

mua!.
order is not in the:interest of administriation butpon

other considerations, He has challenged the transfer - ;

order mainly on twe grounds; First ground is that the

applicant made, several complaints against the respondent
NC5 - Azaz Ahmad, Superintendent of hallway Mall Services
Allahabad which was not apprecisted by him and with
oblique motdives ;Eﬁ malafide intentiong, the applicant
has hean txanéfexréd by him. , On=,going through the
submissions made}by the appllcaﬂ$1n support of this -
conten;;uﬁ'aﬂd 1 note that the applicant has made '5

Neley
allegation in para 4.24, The applicant haa not mentioned

@ny details of the cumplalntb made Lo the highar ﬁt.ﬂ.‘-'h-."lr

orities, The appllCant haa brouwght on record copges of

sevelal letiers, sald to have been written to the hig hey

authorities, On going th cug ha-i'heﬁ@'ietters, L find
. ullpggg/'-
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that the focus of these complaints is mainly on the
working of sri Kedar Nath Tiwari, uvivisional secretary
\,‘Df the rival union. The applicant himself has s-tated
that the respomtient no, 5 took charge only in 3eptember,
1995 znd 1 note that some of thd complsints have beén
made even before the respomdent no,5 toéok charge pf the -
office. The respondent no.> hes been glso made as a
party by nagme and he has filed a Separate'aaunter-raply
strongly refuting the allegations maae by the apﬁlicant :
against him, The respondent 0,5 has contended that no
patronage haa been given by him or by the other officers
to 5ri.K.N. Tiwarli and the transfer has been effected
with a2 view 10 maintain Jdiscipline and ensure smooth
working in the office and also to avoid any unpleasgnt
happening, It is noted that the gpplicent has not filed
any rejoinder-afiidavit to the counter-affidavit of the
respondent nosS, Keeping these facts in view, 1 fina that
of malafiﬁe allegations ggainst respondent no.,5,are vague,
ahd based on surmises and conjuctures, 1t 1s, therefore,
arfficult to drawp sny inference of malafide ageinst the
respondent no,5, Further the Lransfer oraer though initially
nas passed by the respondent no,5 but the same was cancelled:®
py the post Master General, Finally the transfer order
under challenge has been passed by the post iaster General,
HOwever. it is noted that there is no gllegation of malafide
against the post Master General, There is also no whisper
of the averment fnat.the respondent no,5 had arranged the
Lransfer by influencing the Post Master General, GEven
1f for a moment the contentioun of the applicant is accepted
«1tn regard to the allegation against respondent no,5, then
| the applicant, N A
the authority who has trensfemegd{ is td=n equally aﬁgarty ;
to the malafide action as he has not applied in his own

mind in arriving at the conclusion warranting-transqu

(¢
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of the applicant in the interest of admiqiétration.

However as indicated above, no malafide has been
‘ the
‘ alleged againstyPost Master General. rurther the

'.xeSpundents have disclosed the reasons for transfer .

and validify of the same to justify the transfer in
the interest of administration has been deliberated
subsequently., Keeping the above observations in view,
I am not inclipned to subscribe io the view of the
applicant that;the transter has been motivated on

account of thedumplaintymaus against respondent no.5,

12, 3 The second ground of attack is that-
transier has been done under the pressure of rival

union -and the order is punitive in nature, The appli-
cant haslbrought on record several documents at A;L 10

A=8, A=l0, A=15 an&;,A-la to bring home the point that

complainis had been made to the higher authorities against

the working of sri Bedar Nath Tiwari of the rival union,
Un going through these deccuments, its hot difficult

to infer that intense inter union ravalry was existing
between the National Union to which the aﬁplicant belongs
and was the @ivisional Secretary and All India Union of
which sri Kedar Nath Tiwarl was the Eﬁvisiohal decréfary.
The applicant has stated that Srl Kedar Nath Tiwari had
retired on 31.8;95'but hé continued to visit the office.
dhe applicant alleges that ori K.N, Tiwari interferred
with the working of the staff andearticularly of tﬁé-
applicant and also misbehaved with the staff, This

interference of Sri Kedar Nath Tiwar was brought to <

the notice of the higher authorities, It is alsc note

“ﬂ

that the complaints at A-L to A-4 have been written =

betore the respondent no,5 was postéd at allzhabad.

Ihis shows that the tussle between the two rival unicns

was continuing eyen betore thzzgoating of respondent no,5

I oew l'll:p'g . ll/_ '
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against whom as discussed earlier, the applicant has

alleged showing of soft corner to All Lndis Union, Tﬁgﬁ;}
rivalry betwsen the union culminated into the incident

on 12,3.96 when some altercation/quarrel took place _LL

between the applicant and sri Ke Na Tiwari. As per the o i
version of the applicant, he objected to the visit of . L
ari Tiwari duro?g zifice hours, When he broughtugéoig:' )
notice of tha-tamgzie Of ficer-in-charge, he was assaulted :-‘

by sri Tiwari and/also suffered injury for which he lodged
the F.Il1.R, However, it is noted from the averments of the |
respondents that the version of the Officer—in-charge with

regard to the incident, is different, A fact finding

inguiry was ordered as the rival unicns had been demanding

action aggainst each other, The responddi ts have disclosed

that the fact finding inguiry revealed that both the ;rj
applicant and sri Tiwari were r35ponsible'f0rlthe i B
cident. The responuents further coﬁﬁgnd that with a3 l ~ﬂ%
view to mﬁintain discipline in the office gnd ensure I_i
smooth working and avuidgény unpleasant happening in

-:',J

‘Tuture, i1l was considered expedient to transfer the app- )

licant from t@e present office and accordingly the transe !
fer order was issued for allahabad by respongent no,5. A !

T i = 1)
i

restriction was also imposed on the entry of Sri K.N.Tig@;iF:r

!

during the office hours, The rep ondents have further
qt..atea that since the applicant was an office bearer,;he_:m

the approval of Post Master General (F, M.G;) wes necessary

h.
L P ..-'I-
-'—'—-“1:—'1 T P T
-

before transferring the applicant and, therefore, the b
@
transfer order 1o Allahabad was cancelled on directio-n

of P,M.G, The applicant has, however, contended that

IEupﬂnuEnt no.5 cancelled the tyansfer order on hi's own

whan he realised that complaints haue been made to the

higher authorities, however, taking into view the faﬁﬁ‘

|
1
o

!

brought out by the responuents, this- contention qﬁhéﬁﬂlﬁk

-r-.
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applicant is not tenable, From the averments of the

respondents, it is noted that after cancellation of the

transfer order, Post Master General ordered a fact finding A
inguiiy by the Vigilance Branch at his level, After in-
guiry of the vigilance Branch, the Post Master General

came to the Eonélusicn thak in the in?erest of adninis=

ko .
tration, the applicant 3 required to be transferred out

¥ of Varanasi,

13, Keeping in view the background detailed in

paca=-12 above, the issue now remalns for determinaticn

is whether the conte;tian of the applicant thatl the trans-

fer order is punitive in nature, is sustaingble, As, in-

dicated earlier, the %eSpondants have disclosed im the

® unter-affidavit that the ﬁampetnnt authority caﬁa to

the conclusion that the transfer of the applicant was

warranted in the interest of aaminisiration based on

the vigilance inquiry report, Copy of the vigilance

| inquiry report and order passed thereon by the Post

j | Master General have been produced by the gespondents j
during the hearing ak directed. The gpplicant in the

rejoinder=gfiidavit and also during the hearing strongly d

contested that the conclusion arrived at by the competaht ,{

é¢uthority to transfer the'applicant on the basis of the .-f
ingquiry report was illegal and arbitrary as the inguiry ﬂ
had been conducted at the back of the applicant and no
show, Cause opportunity was given to theapplicant to -3

explain his positione On going through the inguiry E

report and other documents brought on record by the |

I respondents, this argument of the agpplicant is not

tenzble 3zs the statement oi the applicant while cone J

ducting the fact finding inquiry had been recorded, to

getl his version of the incident, ~C..uvt‘-h.ezr it is also
/

L Nas -
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noted that the vigilance report not only covers the .
incident which took place on 12,3,96 but covers several
other incidents involviny the applicant on.account af
inter-union rivalry, specially,on account uf Sri K.h Tiwari
of the aAll 1Inaia Union, ?g;d»he averments made by the
either parties snd the other material brought on recor@,

it is not difficult to infer that there was intense inter=-
union rivalry existing between the two unions and sevefal
complaints were being made agalnﬁt each otqu ahd the

of fice agtmosphere was charged pﬁllilﬂa&ly due to objection
raised by the applicant on the activities of Sri K,N.Tiwari
who had since retire;'from the serxvice, égzﬁh%uch a
situation, the competent aﬁthority was required to take

a decision.‘ In this connection, I refercmm toc the Jjudge
ment of the FullsBench in the case of ori Kamlesh Trivedi
as refaséiggg&-lge above and relied upon by the apglicant,
On going through this order, it is noteéhln para ll and 12}

the various situations under which the transfer in the

interest of gdministration may be warranted without reconds’

ing any finaingswith regard to misconduct either on the
basis of the complaints or utherwise; have beén detailed,
Further in para=13 referring .to the judgment in the case
of KeKs Jindal, which was the subject matter of the Full .
Benchgconbideration, it is stated that K.K. Jindal does
not laid down the proposition that when the cémplaints
were recelved and exigencies of services required ﬁhat

a transfer be made, ah inquiry must necessarily be held
into the complaint before transfer could be ordered.
Furtner 1t 3lso does not laijc#,down that if the transfer |
15 made on the receipt of the complaint, it would be
deemed Lo be penal in nature, All that i$ laia down

in KoK, Jingal's Ca5;2that a finding as to misconguct

ahd a finaing which sttaches stigms to the employee not
&E
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preceded by an inquiry ana arrived at behind the back of
the employee cannot torm a valid basis for an order of
transfer, In the present se, the administration was
bilh éﬁ-‘lgg : ;
facedithe situation r the atmosphere in the office
was getting charged on account of the activities of the

rival=- uniongd 0une of the option with the competent autlh-

ority cauld-be to initiate disciplingry proceedings against
the applicant based on the incident daﬁed 12.3,96 or to |
remove the applicant from the scene to gnother office,
since ori Ke¢N. Tiwari who had retired,could not be moved |
out, The competent authority based on the fact finding |
ingquiry came to the conclusicn that in the interest of

the administration, it would be necessary to transfer the
applicant to another station to maintain discipline and

peacefull atmosphere in the office., 1t is further noted

that no finding with regard to the misconduct has been

recorded against the applicant and the transfer order

does not say so, The transfer has been actuatéed mainly 4
on the) ground of situation of indiscipline ana unrest hicialsmy

atmﬂighere in the office on account of actlvitieigpf
orli Ke¢Ne Tiwarl and the applicant, I am convinced that
[

the competent authorily has arrived at this conclusion

not with any exireneous consideration or with malafide

intentions but based on the appraisal of the situation
through his own independent fact finaing inquiry and in
the interest of administrstion, The transfer order under
such g situation, cannot be deemed to be penal in nature.
ihe agpplicant during the argments also brought to my notice
ah order of this Bench in'0O,A. 1050 of 1990‘zfiiﬁe§9?3.96

in the case of Ham sewak Vs, Union of India ana uthers?,

which the applicant contendadsdirectly applicable to his
(o]

case. 1 have gone through this order carefully, It is

was Existing

”'P‘j'. Ahid l . . 2
s j‘l ‘ééw-“ b o
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noted that here also the 1nt1§TU“i°“ riyalry
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anud pressure was belng g:ﬁe by either parﬁies for the
transfer, However, the Bench took a view based ondthe
facts of the case that transfer order is punitive in
nature because of the facts that the respondents had

not taken any plea that the transfer of the spplicanisy,
was necessitated to restore peac@ and larmony in the
office where the applicantp 435% working, In the present
case,as indicated earlier, the respondents have taken

this plea and the necessary documentary evidence to
support their conteritions with regard to the reasons
warranting transfer, hav® been disclosed, Thlis order
therefore, is not of any help to the case of the appliqant.
Keepiing in view the a bove deliberations, 1 have no hesié
tation to come to the conclusion that the transfer orde;
has been passed by the campatént authority in the interest
of administration ang not agctuated by any malafide or
colourgble exercise of power to punish the applicant,

14, in the result of the asbove, 1 am unable to find
any merlit in the O.A. and the same is accordingly dismissed,
iNO order as to costs, The interim order passed on 05,6.97,
Stahids vacated.
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