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O»iginol ~plication ~ 22l QL 1996 
. 
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. 

Alla~bad this the I 7/h !+p '~ 1998 

• 

Hon•blt Mr. P•it• BtweJa, Member ( 4 ) 

Ula ~hanker Lal ~o Late a..neh.r Lal, aged ~bout 50 
year5, pre5ently posted as ~rting Aasistant in the 
Office of sub Recording Officer, R.ilway Mail Se1vice, 
A-Ol.vn,, V•ranasi B/o 28/118, Telia Bagh, ol.•tt Varanasi 
Cantt. 

V:ertys 

1. Union of India through Secretary, Ministzy of 
Communication, New Delhi • 

.. 

• .. . . .. 

• 

3. ~r. Sup_erintendent.., R~ilwaY . ' . 
M..il Sezvice, A-Oivn., 

Allah-.~ild. · · _ 

• • 

. 
VarOtlsi·, . 

• 

• 

~ • Az•z Ablat~d, ·ar • ~Uperintendent, .;f\.ilway ~il ~eN ice, 
·Allatt.bad. - ~ . 

• • 

. .. 
• 

. , 

' . 

Bv Adtovate Sri N. B. ,;ingJl 

J_ 

' 
I 
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• • 

· . 
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Ihe applicant while worki~ ~s .sorti~ 

Assistant in the office of ~ub Record Officer, Railw~y 
. 

Mail Servica,'A'Oivision, V~ran~~~.ha5 been transferred 

•s per the i~pugned order dated 17.5.96 from V~ranasi to 

~rz~pur. Being •ggrieved by this order, the applicant 

his filed the present O.A. on 03.6~96 seeking the relief 

of quashing the impugnea oraer dated 17.5.96 with all 

consequential benefits. 

2. The ~pplic~nt nas at~tea his ca5e a& follows; 

The etpplicant is an active member of ~tiona! union 

end in thE:: year 1995 was elected as Divisional ~creta.ty. 

One .:iri Kedar NAth fiweri who W41S the )Jivision~l Secretary 
~n~on. • 

of the other union name~ Al l India L retired from service 

on 3!.8.95. However, Sri Kedar ~tb Ii~ri being the office , 

bearer of the All lndia union under the patron.ge of the 

higher officials of the department, continued to visit the 
\'fi th 

office and interferred,the working of tbe office and ~lso 

misbeh•v~with the ~ployees. · ~er•l complaint~ were 

mide by the Nation~! Union ag~inst ~i Kedar Nath Tiwari 

to the higher authorities. Hewever, no action waa taken 

by the •uthorities and ~ri Keaar Nath Tiwari continued to 

visit the office iOd ~nterferred with the working in the 

office pirticularly thit of the applicant. on 12.3.1996, 

Sri Ke~r Nath Tiw•ri came to the offi~e and tried to 

iotereere in the working o~he office. The applicant 

protested ~g•inst the same and made complaint to the 

Officer-in-Charge. This irritated Sri Keaar Natb Tiwari 

who iSS•ulted the applicant and the ~pplicant _was injured. 

The applicant lodged a F.l.h. egainst ~ri Kedar Hath 
· mn iE" 

also jointlyLcomplaint of The Virious tlllions 
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the incident to the higher t1uthorities. The respondents 

inquired into the matter and there1fter an order ~ted 

20.3.96 was passed, restraining tbe entry of ~ri ac.ctar 

Nith Tiwari into the office during working hours. The 

applicant was also transferred as per order dated 19.3.96 

to Allahabad. The matter about the transfer of the 

applicant was represented by the Nitional Union to 

the higher authorities and the transfer order of tbe 

applicant was cancelleQ as per order dated 04.4.96. 

However, All lndia Union~ continued to pressurise the 

the higher authorities for taking action ._,inst the 

applicant and also threater.knat if no action is taken, 
• 

they will re~rt to indefinite strike. The oraer 

r estraining entry of Sri medar Natb Tiwari into the 

office, was ~ withdrawn as per order dated 16.~.96 

and the •pplic.ant was again transferred by the impugned 

oruer ~•ted l7.o.96 to ~rzapur in place of ~ri Praaeep 
./W' t . 

Kumar who had made a request ~ transfer Mugalsarai. 
1\ 

J. 

order on the following grounds; 

order 
(a) The t~ansferL has be•n pASSed not in· the 
interest of administrative exigancies but under the 
pre.ssure of rival union i.e. All India Union and~ 
order is punitiv e in nature. 

• 

. 
(b) The· respondents passed the order arbitrarily 

• 

• 

.. 
and with malafide intentions. The applicant being the 
Divisional Secretary of the National Union apart from . 
other demands of the :ataff, made complain~ about the 
working of respondent no.~, The respondent no.5 did 
not appreciate ·t~ and has t~ansferred the applicant 
with oblique motive and malafide intention,. · 

(c) ~ri Pradeep Kumar has been transferred to 
OW,_ 

Mugalsarii on his~request while the applicant bas 
been transferred to Mirzapur n his place keeping 
vacancy at Vaxanasi. 

• • • •P9 •4/-
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The respondents ~v e filed the counter-

affidiivit iiS well iiS the supplementary counter-affidavit 

in reply to the rejoinder affidavit. The respondent no.~ 

who ha~ been ••de as respondent by n.me, his also filed 

separate counter-ilffidavit. !he re&ponaents have s~ 

mitted t~t both Sri K.N. Tiwari an~iipplicant belong 
I> 

to the rival unions iind having bitter relation& and 

h•ve been making complaints against e41ch other. Rival 

complain&t were made for the incidentof 12.3.96 when 

the quarrel took place between the applicant ~nu 

.:»ri K. r-.. Tiwari. ' the matter wa$ inquired into by til. 

Assistant Superintendent. B•sed on his inquiry report, 

the ~ntrolling Officer ordeted the transfer of the 

applicant from Varana~i to Allahabad and restrained 
~ 

the ent1y of .!jri K. N. Tiwari into the office in order 

t o maintain discipline and en5ure s.ooth working of 

the office. The transfer order dated 03.4.96, however, 

wa$ subsequently cancelleu as the approval of the Po$t 

Master Gener~l which wa5 necessary for tr•nsfer of the 

union official, w~s not obtained. After the cancellation 

of the order of tr•nsfer on 04.4.96, the Post M•~ter 

General ordered further inquiry into the incident thre\igh 

Assist~nt Superintendent of post Offices(Vig.). B•se~ 

on the inquiry of the Vigil~nce Branch, Post M.ster . 
Geoer~l ordered the transfer of the •pplicant to Mirza• 

pur and 

issued. 

~ccordingly tr~ns:::~:der dated 17.~.96 was 

The respondents r submit t~t the order 

restr~ining the entry of ~r~ K.N. Tiw~ri into the office 

during working hours, was sub$equently withdrawn after " 

• period of 2 month• after revlewing the aituation. 
• 

The re~pondents further submit that there is no irregular' · ' 

in transfer of Sri Pradeep Kumal \to Mugalsaria and po r • 

~ • • •P9 ... . 
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at vara~si h~& not been filled up due to interim order 

passed by the Tribunal. ln view of these fact&, the 

respondents maintain' that the transfer order has been 

passed on the administrative ground& with the approval 

of the competent authority and, therefore, no irregularity 

bas been committed. 

Azaz Atmad, 

A•Oivi&ion. 

AS indicated earlier the respondent no.~­

Senior Superint~ent, ~ilway Mail ~ervice 
Wiw 

Ahlaht~bad has been made the reapondent by 
A 

naaae, has filed counter-•ffidavi t, stz·ongly contesting 

the allegations made against him by the applicant. He 

denies that ant patron.ge wt1S given to Sri K. t.. Ti~zi 

by him or the other officers. PA further submits that 

the transfer order was not pa$sed under •nv undue in­

fluence or pressure of All India ·Union. He also submits 

that the transfer order ;assed earlier transferring the 

applicant to Allahabad w•s cancelled only on techDical 

ground as prior approval of the Po$t Master General wa& 

not obtained which was necessary as the applicant was an 

office be~rer of the union. In view of tbis, the all@ga-~ 

tion of the applicant that ~r1 K.N. Tiwari st•ried pre-

ssurising the higber authorities for transfer out the 

applicant from V•ranasi after his~irst order of tr.nsfer 
~~~ 

was cancelled, is vague. He furt er submit• that the 
A 

order of restraining the entry of Sri ~. N. Tiwari in the 

office dux·ing working hour&, was r~ ewed after 2 months 

ke~ping in view the fact thit he is the Divisional ~cretary 

of the Union ana requir~to visit the office in connection 
account of 

imL of'tf soft corner by with the union act~tie& anJ net 
/JIS 

the respondent~ fo ri ~.i~. Tiwari. 
1\ 
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The •pplicant hiS submitted the rejoinde»-reply 

for the main ceunter as well a& for the 5upplementary~o~~t~ 

~ffidavit. However, no rejoinder h•s been filed for · 

the countex-reply of respondent no.5. The applicant 

bas c·ontr()v erted the contentions of the respondents and 

_ re-affi~ing the averments made in the O.A. in support 

of his claim. The iPPlicant ba& submitted that the res­

pondent no.~ had transferred the applicart •s per order 

dated 19.3.96 in utter haste without obtaining the •PP­

roval of the cGmpetent authority fer t1ansfe~ which est­

ablishes that re$pondent ne.~ hdd a •oft corner for the 

union of ~ri K.N. Tiwari. Further the respondents have 

disclosed in the counter-•ffiaevit that th• applicant has 

been transferred based on the inquiry conducted on the 

order$ of the Post Master General. The applicant was 

neither info.rae::i about tbe tr.e said -~-~nquiry nor any 

copy of the report WilS furnisned to tbe applicint. The 

applicant was legally entitled for show-cause prio~ to 

his transfer so t~t he ooula state his po$ition before 

the higbE! r authorities. . ~uch •n inquiry conducted at 

tbe back oft~~ applicant ·and without •ny show-cause 
. 

notice, could not form the basis for t•ansfer and such 

a transfer is punitive in nature. As such the transfer 

order is illegal, arbitrary and against the principle of 

natural justice. 
. • 

•. :.. 
• . . . 

1. As per order date~l o6.96.it was provid'• ·. ~ , 
that if tbe applicant bas been relieved of the charge, , 

A 

he shall not be transferied from . the present station ef 

posting. This interim order was continued from time te 

time till the pronouncement of the order. 

a. HearJ the arguments 

-
A.V. ~ivastav~, 
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le•roed counsel for the •pplicant and ~ri ~ati~h 

Man c:fly,.. n brief holder to Sri N. B. ~i ng h. 1 earned counsel 

for the I'eapondents. DUring •rguments. the l••rned counr.el 

for the •Pplicant relied upon the order of the Full Bench 

dated 27.4.1988 in the CiSe ot •sri Kamle;b Iriyedi vs,._ 

Indiin eouncil of Agricultura1 HeSCjfCh ind another t 

9. since t b'" respondents had disclosed_ in the 

counter-~ffidavit that the d~cision for transfer had 

been t•ken by the competent authority baled on the 

inquiry conducted by the Vigil.nce Branch, the respon­

dents were directed to produce the copy of the inqui:y 

report and the or•er~ passed thereon by the Post Master 

General ordering transfer of the applicant. Ihe$e 

documents were made aVailable by the counsel for tbe 

respondents during the hearing. 

10. In the mat t er of t.ransfer as held by the 

Hon• ble ~~reme Court in cat ena of judgments, the 

scope of judicial 1eview is very limited. In this 

connection, it will be appropriate to re-produce 

para-4 from the j uci;Jme ntl of t:.h~ Hon'ble Supr~me 

Court i n the case of •Mri . ~hilpJ. Bose anJ Otbers 

Vs , ~tat. e of Bibir and Ctt,~rs A.l.b. 19~)1 ... ,c, :'2J2"; 

• 

•In our ppinion, the court$ st--.ould not interfere 
wit h a transf er order which are made in public . 
intere ~t anJ f or actninis trativ e reasons unless 
the trans f er or ders a1·e maje in violation of 

r 

any mandatory statutory rule or on the ground 

of ma lafide. A .Gcvcrmtent servant holding i 

transferable post ha~ no vested rlght to remain 
posted at one place or the other. he is liable · 
t o be transf er red from one plac e to the othel'• 
Transf er orders is ~ ued by the competent authority 

do not violat e any of h~s leg~l rights. Even if 

• • · • • ·P9 • 
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i transfer ordei·s is passed in violition of executive 

ins truction s oi or·der!l, the Coux·ts ordin~xily should 

not inte.rfer~ with the order instead affected party . . 
should approach the higher authoritieb in the lAp.. 
artment. lt tho court :;, continue to interfere with 

• • 
day-tU:..~ay transfer oxdels issued by t.he Govern:nent 
and its ·subordinate authorit i es, there will be com-

• 
;>le-te chaos in the Adninistration which would not be 
conducive to public interest. Ihe High Court over 

loo ke d lhese a~pect s in interf er~~ with the transfer 
or ders.• . • ,. 

• ~ubsequent 
rhi:s ·:acope ha s been r eiter a t ed. ~n variousL 

judgments i.e;' !;;tate of M.p. ys, ,,,;. Kauray ,l9y:) .:)1C.C • . , . 

(k&'*) 6tQ ' • RU!!.P~aBoy ys. Union cf. Ingia A. l ,1\, ,1993 ;,, c. 

1236 , Keoping in view the parameters laid down by the 

Hon'bl e ~upreme Co urt, I will now proceed ~o examine 

whether the grounds of cha ll eng e adv.anced by the appli­

c a nt come within the laid dow'l parameters w.ur aming 

judicial inte:reference • .. 
• 

,. 
• I he applicant .ha::. stat.ed that the' tra~sf er· 

• ~~ ~~of . • 
order i s not in the'·intcrest of ad:nini st~ati on but.. on 

.( 

othe..r con~i der ations,. He has chall enjed the transfer 

order mainly on t wo gro unds; first ground is that the 

applicant made ~ several complaints against t .he respondent 
• • 

no, 5 - Azaz Al"'mad, .!)Uperinte ndent of hallway Mail ~ervices 

All ahabad whi·ch was not appreciated by him and with . . .. . . 
oblique motive~ ar(¢i malaf'ide ~nte ntion-, the applicant . . 

• 
has been tra.nsfe:rr e~d by him. . on-. going throug h the . . . : .... 
s ubmissions made~.by · t 't'le applicant.in support of this ·· . . . 
content i on ~J 1 not e that the applicant hi ~ made ~is 

j ~. I ~loJ~~ ~. 
allegation in para 4.24, ~f~e applicant ha$~ not mentl o~ed 

'ny detail s of t.he complain~~ made to the high er aut·h-.~ . . 
• 

or i ties. The applicant ha~ brought on record copjes of 

~everal let.ter·s , said to. hav e been w.rit ten to the highe,z· 

i uthoritle !>. on going t tu. o ug h~{he~e~etters, I find 

• • •P9 • 9/.• 
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that the focus of these complaints is mainly on the 
. 

working of ~ri Kedar Na_th 'fiwari, Uiv~sional ~ecretary 

of the riv al union. The applicant him~elf has s-tated 

that the respontlent no. 5 took charge only in ~eptember, 

1995 anJ I note that somo of ~~ complaints have been 

mc1ue even before the re~pon'dent noo~ took charge ·of the · 

of(ice. Ihe re~ponuent no.5 ~s been al~o made as a 
' party by n ame and he has filed a separate oo unter-reply 

stt·ongly r efuting the allegations maae by the applicant ' 

agai nst him. Ihe re~ponaent no.5 bas contended that no 

patronage had b~en given by him or by the ofher officers 

to ~ri K. N. Tiwari and the transfer has heen effected 

with a v~ew to maintain Jiscipline ana ensure smooth 

working in the office and also to avoid any unpleasant 

happening. It is note d that the applicant ha s not filed 

any rejoinder-affidavit to the counter-affidavit of the 

r e5ponde nt no.5. Keeping these fact~ in view, I f~na that 

of malafido a llegatic>ns against responJent no.5,are vaguP, 

anl.l bas.::: d on s unni se s and c onj uctures. It ~s. therefore, 

uifficult to draw? any inference of malafide ag 0 inst the 

r esponde nt no.5 . Furthe r the Lran~fer order though initially 

lias passed by the re~pondent no. o but the same was cancelled · 

by t he Post Master General. Finally the transfer order 

under challenge has been passed by the post Master General. 

However, i~ is noted that there is no allegation of malafide 

agains t the Post Master General. ~he~e ~s also no whisper 

of th.e avermen:t that the respondent no.o had arranged the 

transfer by influencing the post Master General. Even 

if for a moment the contention of the applicant is accepted 

~itn regd r d to the allega~ion against re&pondent no. 5 , then 
. the applicant , · 

the a uthox.i ty who has trdnSfene"' is tb 1 equally a _part.y . .. 
to the ma lafide action as he h~s not applied in his own 

mind in arriving at the conclusion 

@ 
warranting transfer 
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of the applicant. in the i nt.er est · of a<.Jminis tration. 

However as indicated above, no malafide has beon 
the 

alleged againstt:J>ost Mast e.r General. Further the 

. 1. e~pondents have disclosed the reasons fx>r transfer 

anJ validity of the same t.o justify the transf e1 in 

the intere~t o.f administration has been delibera:ted 

subsequent.ly. Keeping the above observatlons .in v,iew, · 

1 am not inclined t o subscribe to the view of the .. . 
•pplicant that :the transfer ha~ been motivated on 

account of the.Cunplaint:l maue against respondent no.!.). 

12. · The second ground of attaclc is that 

. . 

• 

transfer ha.s been done under the pre~sure of I'ival 

union .and the order i s punitiv e in nature. The appli­

cant ha s brought on record seve.ral documents at A-.1 to 

A-8, A-.10, A-15 and. ·A-18 t o bring home the point that 

complaints had been mpde to the higher authorities against 

the working of ;;;ri K)edar Nath Tiwari of the rival union. 

on going through these documents, its not difficult 

to infer that intense inter union .rivalry was existi~ 
• 

betwgen the National .Unl on to which the app licant belongs 

a nd was the aivi~ional Secr etdry and All lndia Union of 
. 

which ~ri Kedar i'.at h Tiwari was the Divisional ..::iecre.tary. 

The applicant has stated that ~~i KQdar N•rt.h Tiwari · ~ad 

r·etlred on 3i. 8~95 'but h~ c ontinued to visit the of f). ce. 

a'¢'1e applicant alleges · that ~ri K.N. Iiwari inte.rferr e d 
.. 

with t he working of t.he staff and particula.t·ly of the 
.. 

applicant and also mi~beh~ved with the staff, Thi s .. . 
.i n"terf er ence of ~ri Kedar Nath Iiwar was hLought to ·· 

. .. . . ... 
', . . . 

~he notice of ~he higher authorities . 

that the complaints at A-1 to A-4 have 

1 t i s also note<t:: • . . 
been written • 

' 
before the responden~ no, 5 was po~ted at Allahabad. 

fhis s hows that the tussle be twe-en the two rival unions 

was cor-ttinuir.g even be fore '&htdo:.tiny of xesponden~ no.~ 

------~-----------~--------~~--
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against whom a~ di~cussed earlier, the ap~licant has 

alleged showing of ~oft corner to All .inu:ia union. fhe . . 
rivalry bet~en the union culminated into tbe incident 

.on 12.3.96 when ' some altercationjquarrul took place 

between the applicant and ~ri K.N. Iiwari~ AS per the 

ver~ion of the applicant, he objected to the visit of 
1/olt. ?-t IW. 

brought A to the ~r.i Tiwari .durAng office hours. When he 
. .. ~ I~ 

notice of tAe •a~e •a ufficer-in-charge, he was assaulted 
he 

by ~ri Tiwari and.L,also s uffered injury for which he lodged 

the F.I.H. H6wever, it is· noted from the avennents of the 

respondents that the version of the ufficer-in-cnarge with 

regard to the incident, i~ different . A fact finding 

inqui.ry was ordered as the rival union!) hod been dorrtanding 

action against each oth~r. The re!;,pOndEJ'l ts hav e ji!)closed 

that the fact finding inquiry revealed that both the 

applicant and ~ri r~wari were responsible for the in­

cident. The re~ponaent~ further contend ~hat ~ith a 

vi~w to maintain discipline ~n the office anJ ensure 
.• 

::;mooth wo1 ki ng and avoid any unpleasant happenin~ .1n 

. 'f uture , it wa~ considered expe,lient tu ti·ansfer the app­

licant £rom ~h.e present office and accordingly the trans-

fer orcter was .1ssue-d for Allal1abad by re~ onaent no.ft. A 
·r 

restriction was also imposad on the entry of .Sri K. N. Iiw.ari 

during th~ offi:ce hours. Ihe re!p on dents have further , ' 

~t-ate'd thnt sin9e the applicant was an office b.earer•'f~ '-l4nt•ll_, 

the approval of post Master General (P.M.G.) was necessa..ry 

before transferrir .y the applicant and, therefore, tho 

trar1sfer oruer to Allahabad wa~ cancelled on ·directio-n 

cif P . M. G. The appli cant has. however, contended that 
. . 

respon~ent no.5 cancelled the t~ansfer order on his own 

when he r ealised that complaints have been maue to toe 

hi~her authorities. howevec, takin~ into view the fact~ 

brougnt out by the respon~ents, tl)i~ cor1tent~on of the 

~ •·•·P~·l~-• 
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applicant is not tenable. Fr~n the averments of the 

resvondents, it is noted that afte+ cancellation of the 

tz·ansfe.r order, Post Master General ordered a fact finding 

in4uiLy by the Vigilance Branch at his level. After in­

quiry of the Vigilance Branch, the post Master Ueneral 

came to the conctlusion 
t· 

tration, the applicant 

of Veranasi. 

tha~ in the interest of adninis­

~ required to .. be transferred out 

13. Keeping in view the background detai l ed in 

paGa-12 above, the issue now remaln~ for determination 
• 

is whether the contention of the applicant that the trans-
. 

fer order is punitive in nature, is sustainable. AS in-
• 

dicated earlier, the responde~ts have disclosed in the 

a> unter-affidavit that the Catlpetent authority came to 

the conclusion thdt the tran8fer of the applicant was 

wa.r.ranted in the interest of acininistration based on 
the vigilance inyui1y report. Copy of the vigilance 

inquiry report and order passed thereon by the po~t 

Master General have been produced by the .tlespondents 

during the hearing a:i directed. The applicant in the 

rejoinder-affi davit and also during the hearing strongly 

contested that the conclusion arrived at by the competent 
. 

a u~hority to transfer the applicant on the basis of the 

inquiry report was i llegal ana arbitrary as the inyuiry 

had been conducted at the back of the applicant and no 

~how.cause opportunity was given to th&epplicant to 

oxplain his positionr on going through the inquiry 

report and other documents brought on record by the 

re~ponuents, this argument of the applicant is not 

teocble as the statement of the applicant whi le con­

ducting the fact finding inquiry had been recorded. to . 
get his version of the incident. it is also 

••• p~ .13/ , 
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' 
noted that the vigilance report not only .;over~ the 

incident which took place on 12.3.96 but covers several 
. . . 

other incident~ involving the applicant on account of 
• 

inter-union rivalry, speciall'f.) on account of ~ri K. N. TiNari 
B t1vlt4 ((} 

of the All Inaia Union. AOn the averments made by the 

eithe r parties and the other material brought on record, 

it is not difficult to infer that there was intense inter­

union rivalry exi?ting between the two unions and several 

and the complaint$ we're being made against each othH 
,wvh·~~ \i_ 

office atmosphere was charged pOliticall y due to objection 

raised by the applicant on the activ i t i es of ~ri K,N.Tiwari 
·!• ibrl~ 

who had s i nce r et i red from the service. w~tR such a 
• 

situation, the competent authority was r equired to take 

a deci s i ono In this connec.tion, l referQI!e to the j udg-

' ment of the FulJ~Bench in the case of ~ri Kamlesh Trivedi 

a ~ ref8~r~e ~ above and relied upon by the ap~licant • 
IJ..i+ 

Qn going through this order, it is noted~~n para 11 and 12/ 

t he various situations under which the transf er in the 

i nt~rest of administr ation may be war rante d without reco11d-· 

ing a ny- finaing_swith r ega rd to misconduct either on the 

ba si s of the complaints or otherwise. have been detailed. 

Further in para-13 referring to the judgment in the case .. 
of · K~·K. Jindal, wh .!. ch was the sub3.ect ma t ter of the Full 

) 

Bench5con5ideration, it i s stated that K.K. Jindal does 
• 

not l ai d down the proposition that when the complaints 

were r eceived and e xi gencies of s ervices require p that 

a t.r·an~fer be ma de . an lnquiry must neces~arily be · held 

i nto the complaint before transfer could be order(id. 

Furtner it al ~o does no t la~~down that if the transfer 

i s made on the receipt of the complaint, i t would be 

~eemed to be pendl in nature~ All ~hat 1$ laid Jown 

in K. K. Jinual' s caset,; that a finuiny as to mi sconauct 

an~ a finai ng which e:.ttache s \~tigma 

\t 
to the empl oyee not 

..... pg.l4/ 
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preceded by an inquiry anu arrived at behind the back of 

the employee cannot form a valid basis for an order of 

transfer. 
flt/k 

taced the 
J.. 

In the pres;nt ~ge. tr~e administration was 

situation ·M:l~r. the atmosphere in the office 

was getting charged on account of the activities of the 

rival-· uni~nJ une of the option with the competent autb-
• 

ori ty could · be to initiate disciplinary proceedings against 

the applicant based on the incident dated 12.3.96 or to 

remove the applicant from the scene t o another office/ 

since ~ri K.N. Ti ~t~ari ._.,ho had retired,could not be moved 

out. The competent authority based on the fact finding 

inquiry came to the conclusion that in the interest of 

the administration, it would be necessary to transfer · the 

applicant to another station to maintain discipline and 

peacefull , atmosphero in the office. lt is further noted 

thdt no finding with r~ard to the misconduct has been 

recorded against the c~ppli.cant and the tran&fer order 

~ .. 

• 

does not say so. Ihe transfer has been actuat•d .mainly ~. 

on th~ ground of situation of indiscipline ana unrest .h~I-M-fhj 

atma ~here i n the of £ice on account of act.ivi tieS'Cbf 
' l~h '<[} 

~ri K. N. Tiwari and tha applicant. I arn convinced tha t 
h ' 

the competent autho1ity has airived at this conclusion 

not wi t h any extreneous considerat ion or with malafide . . 
• 

i ntentior1s but based on the appraisal ofthe situation 

through his own independent fac~ find~ng inquiry and in 

the intere~t of administration. The transfer order unde.r 

such a situation, cannot be ~emed to be penal in nature, 

The applicant during the axgme nts also 

an order of this Bench in'O.A. 1050 of 

brought to my notice 
decided on 

1990 j. I ..)9 . 1. 96 
• 

in the case of Rdm ~ewak vs , Union of India ana uthers•, 

\'1h~ ch the applicant contended t,~irectly applicable to his ., 
' casa. l have gone throug11 this order c13refu.lly, 1 -c is 

noted that here a l so the 
rivalry was eAistiny 

• •• py • 

• \ 

• 

• 
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el((.~ 
an~ pressure was being made by either parties for the 

transfer. However, the Bench took a view based on•the 

facts of the case that transfer order is punitive in 

nature because of the fact.s thdt the re:;,pondents had 

not taken any plea that the transfer of the applicant~ 

was necessitated to restore peac~ and aarmony in the 

office where the applicant' v~~ ftorking. In tho present 

Cdse,as indicated earlier, the re :;,ponctent~ have taken 

this plea and the necessary documentary evidence to 

support their conterttions with regard to the reasons 

warranting transfer, ha~ been disclosed. This order 

therefore, is not of any help to the case of the applicant • 
. 

Keepitng in view the a bove deliberations, 1 have no hesi~ 

t ation to come to the conclusion that the transfer order 
. 

has been paszad by the competent authority in the interest 

of administration and not actuated by any malafide or 

colourable exercise of power to punish the applicant, · 

.. 
• 

14 , In the result of the above , 1 am unable to find 

any merit in the o. A. and the sa·me l.S accordingly ctismis~ed. 

1'110 order as to costs. The interim order p~~sed on 05. 6 , 97, 

stands vacated • 

/M.M.f 

---
• • 

..... .... 
• 

• 

\ 

• 

• 


