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RESERVED
CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH

ALLAHABAD
M N oVEMBER. |
DATED: THE || TH DAY OF -OGTOBER 1998 {
‘r
CORAM ; HON'BLE MR. S.L.JAIN, J.M.- |

ORIGINAL APPLICATION NO. 609 OF 1996 |

N.C.Pandey, aged dbout 58 years

"
T —

son of Shri M.R,Pandey,

Resident of 5/3 Sarvetra Colony, MES,

Serpentine Road, Bareilly, Cantt,
o Applicant |

C/A Shri K,P.Singh, Advocate |
Versus |

1, The Union of India,
through Secretary, Government of India, @
Ministry of Defence, New Delhi, .

2, The Station Commander, Station Head Quarter,
Bareilly Cantt,

3., The Administrative Commandant, Station Head-

quarters, Barielly Cantt.
4, Co, D.S.Negi, Administrative Commendant,
Station Head Quarters, Bareilly Cantt,
5. The U.A,, B.S.0., Garrison Engineer No,2
Military Engineering Services, Bareilly Cantt,
essse Respondents

C/R Shri prashant Mathur, Advocate,
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ORDER
BY HON'BLW. S-LgJAIN. ,L_f'_{:--

This is an application under section 19 of the_ﬁdminis%rativéf

Tribunal Act for issue of a writ/order or direction in the

nature of certiorary quashing the order dated 14th August 1995

—

issued by Administrative Commandant Station Head Quarter

Bareilly Cantt, respondent no.,3, mandamus directing the respon-

dents not to charge the 3pecial Licence Fees/Damége Rent from

the salary of the applicant with costs,

T — R — — —

b eldcan L
Ll There is no dispute bec;Q&G the parties in respect of the

facts that the applicant was traensferred from Delhi to the
Ghief Engineer Bareilly as Staff Officer II] in the year 1984,
he applied on 5.8.94 to the Station Headquarter to allot a
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married accommodation vide Annexure-=l, as 9.9.94 he was allotted;
o ;
at general govt, married accommodation by the station head

!

guarters on temporary basis vide Annexure-II, on 14,10,94

o — g

a letter was given by the Administraetive Commandant, Station
Head Quarter Bereilly to U,A, B.S,C, Bareilly Cantt, to charge
the spﬁg}al licence fee from the applicent with rE§ﬁg;SpE¢tivG
'Egy??;st July 1995 and furthe: asked to vacate the accommodation

by 31st Oct. 1985 failing which the damage rent will be char%gd,

the applicant applied for the extension of time until he got

the alternative accommodation in Military Engineering Services
Poo.l on 15,10,95 vide Annexure -III, the applicant has requested |
the Station Head Quarters, Bareilly through the Chief Engineer ‘
Bareilly Zone, Bareilly to allow to retain the present temporary

accommodation upto December 1995 and also submitted the under-
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tcking to vacate the accommodation within two days after getting
the alternative defence Civilian accommodation, on 9,11,95

vide Annexure V, the Chief Engineer, Bareilly Zone recommended

g

vide Annexure ¥I on 25,1.96, The applicant was allotted a

married accommodation by the Administrative Commandant by

-

Ye ceipl .
Station Heagd 9uarter Bereigly, on the 5an;'of the said
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.3hri Gyan Nath Prasad who was treated as unauthorised occupant

-3

order en 23,2,96 the applicant has shifted in the alternative

married accommoda«tion,

33 The applicants case in brief is that under the similar
circumstaences Administrcetive Commandant Col, D.S.Negi has
exonerated the two occupants Shri D, K, Agrawel, Assistant

Garrison Engineer and shri O.P.Rajput, A.G.E., on 20,3,96 to

22,3,96 from the Special Licence Fee, Shri B.S,Lalspal, AE,E,

III was also directed to vacate the accommodation on 31.10,95

vide letter dated 14,10,95, The said officer is still continuing

on ncrmal rent, The Govt, of India, Ministry of Defence has

=
[
issued a policy letter dated 27,5.88 to the}%nct that when a

Govt, building isigent out to a private person for residential

or business purpose as per the existing or ers such as allotment

of accommodation to military engineering service contractors

iy — e —e

for storage etc, the applicant is not covered under the said

policy. The damage rent may be charged from unauthorised

occupants irom the date they are declared so, the applicant was

never declared A® an unauthorised occupant, as P.S.Negi
Yo )? E_V
in prédége with the applicant, he is being harassed as per

A
policy letter dated 4,11.71 issued by the Q.M.,G's Branch once

accommodation being surplus of the military has been allotted

to civilians they will not be evicted if subsequently military
requirement increases, any additional accommodation necessary
for entileé) any services personnel willbe hired after the ]

accomodationbeing vacated the said accommodation due to realise

and demage rent charged by the official concerned on market
rate were refunded to him vide order dated 14.7.79, The applicant |
cannot be charged special chaerge fee till alternative accommodat-
ion is offered to him, the action of the respondents is illegal,

uncalled for, unwarranted, viodotive of the order 14 g 16 of the

Constitution hence this 0.A, for the above said reliefs.
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4, The defence of the respondents is that the 0. A, is

premature for the reason that the applicant has represented the

matter vide letter dated 1,.,5,96 before the competent authority

which is still pending for decision, The applicant was allotted

the accommodation for three months only as a concession, as he

was not entitled to the accommodation as it is to be allotted
Yyan¥

to senior civilian officers and not to the zent to which the

applicant belongs,after the period of allotment lapses, the

.
applicant was bound to vacate the same and as he continue #o'‘n

possession he is treated as unauthorised occupant, On 6.6.95
Head
letter from the office was issued to the Station/Quarters Branch

=

Cantt, Bareilly require civilians to vacate the premises for its

allottment marked as Annexure C, A,-I11, Inspite of the said
o pplicant” \

letter, the staff failed to vacate the temporary accommodation

— ok B e e

and as such the second reminder was issued vide letter dated
20.6.98 to vacate the temporary accommodation,despite the |

aforesaid letter applicant failed to vacate and as such there

was no other option before the competent authority to have the
special licence fee for the unauthorised occupation and the
damage rent, A request for extension of time was received in

:
|
the office much after the permissible period upto Dec.,1995 l

|

and no permission was granted to the applicant but the request i
Annexure C.A,1V., The applicant has not applied for accommodation {

of the applicant for further extension was regretted vide

till 20,9.95, Shri D.K.Agragwal and O,P.Rajput special licence

—
fee in respect of the said onee was cancelled by the competent

authority , in case of Shri D,K, Agrawal an extreme compassim ate
was—granted and sShri O.P.Rajput has shifted to other accommodationq

A
There had been no disctrimination or malafides, Shri B,S.,Lespal i

has applied within the stipulated time for another accommodation
was allotted the same and has shifted to the same, The policy

has been misconstrued by the applicant no specific order w”
for declaring an individual as unauthorised occupant ;:jzi:ﬁthere
is no occasion for harassing the occupant, no discrimination is
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maec hence prayed for the dismissal of 0. A, with costs, Perusal
of Annexure-II makes it clear that the accommodation was

allotted to the occupant for three months with effect from

10,9.94 to 10.12,94,

5. The applicant has relied on Annexure =10 which clearly
laid down that -

"wherever an occupant of Defence Pool accommodation is
declared as un-authorised occupant, either on superannuat-
ion or during service or he has been served with notice for |
eviction under the PPE Act, the rates mentioned in para 2
will form the basis for working but the damages rates of
recovery from the date he has been declared as unauthoriseds

occupant, For example an officer living in type V accommo-

dation at Delhi, with a living area of 130,5 sqg,mtrs,., |
will be required to pay the damages rate @ Bk, 2740-50
(i.e, 130.5 x 21) per month, Other allied charges will

be over <nd above and will be recovered as per existing

— i

rules.®

- I

The applicant is neither declared unauthorised occupant nor
has been served with notice for eviction under the pP,P, Act

hence the question for damage rent does not arise,

6. It is true that the applicent was lethorgic in applying

freﬂr%he alternative occommodation during the period in which

T

he was entitled to retasin the accommodation as per allotment

—

order Hnnaxure-I{J But this lethorgic may be condemned but he
L--
cannot be charged elthﬁi_the special licence fee oF the damage
- im-
rent, the reason is but whenever a military accommodation is

allotted to a civilion before they are asked to vacate the same

an alternative accommodation when not of fer, to them, they cannot

B-1 dated 4.11,71,

be compelled to vacate the same Annexure No,ll, No, 0581/8-30(5)_
JA 1
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Bsfora me judgmant in O.A,W.255/94 Mahepara Pal Singh and
othurs v. Union uof India and others has been cited inwhich
spacifically held that until alterpative a@ccommadation is
not offered, an eccupant cannot be asked to vecate ths same,
In DLn_Nu.EaB/QZ Manmohan v, Union of Inagia and o thers it
hes been helu that if the accommodaticn is not allottad and
the possession of the sams is not given to the applicant
he shall not vacatse they accommodation in dispute, is liaﬁla
to be charged with normal rent. Anngxure No.1Z clearly
laid aown that such ceses are only an Administrative matler
arnd it does not fall under the purview of para 14(H)

Guartcrs Rent trecating him as an unauthorised claim,

Te It is true in visu of secticn 20 of the Administrative 4
Act 1985. that where nu final ordsr has bzen mads by the
Govt, or other authority or officer or other persons competent

te pass such order with regard to appsal preferred or rés-

presentations maue by such person, if a period of 6 months

from ths dats on which such appeal was preferred Or repré-—
sentation was made, has expired, It shall be deemsd that the
epplicant has availed of all the remedies availabls to him
under the reledvdanti rules as to redressal of grievances,
This provision which is contained in 20(2)(b) is subject

to provision contained under section 20(1) of tha Act

which is as ynder:-

"20(1). A Tribunal shall not ordinarily admit an
application unleéss it is satisfieg that thse
applicant had availed of all the remedies
ayailaple to him under the relsvant service

rules as to redressal of grisvances."
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8. The saia progyvision is to be acted upon ordinarily
but in extra ordindry circumstances such provisiun can be
dispensed with as tHf: was eminent threat of raecovery

of ;pacial Licence fFee and damage rent an interim relief
was necassary and hence this 0.4, uvas filed in an extra-

ordinary circumstances and hence the 0.A. cannot be said

to be premature,

9. Shri J.5.Megi has filud an #ffidgavit controverting
the fact of any malice or harassment to the agplicant. No
fact has bsen brought on record which cean lead me to
conclude that Shri U.3,MNegi was prejudiced to the applicant.
The mers fuct that he has adopted a procedure which was

not in accordances with law or ths statutory instructiors
issueg by thu Govt, he has decided the ccses of the similar
neture h@&ying Jifferent circumstances in different way,

does not mean that he bas prejudiced with the applicant

or bent upon to hdrass the applicant,

10. Case of Shri J.K.Agrawal and O,P.Rajput was as

explainad in C.A, was on & different footings.

11 The @foresaid discusSsion leaus to me to concluds
that the action of the respondent no.4 for recovery of
spaecial licence fee and damags rent being illasgal ane,

deserves to be quashed and is quaéhaﬂ.ucgordingly.

12, The learned counsel for the applicant relieag on
rules regarding rent to be recovercd amd argqusd that in
view of Pundamental rules 45A(111)2(3) 4,5,6,7,6 are the
only circumstances in which a licence fce in excess of
rate prescribed can bse charged and the applicant's case

is not coversd by the ssme, Ths said rules do not relaste
to civilians who has bean provided the military residence,
(h."—nl'f -
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13. In the result, 0.A. is allowsd and order gatsd

- =

14.10.95 issued by respondent no.3 is quashsd with &

i
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direction not to charge th: special licencee feu of the

o T

damage rent from the applicant, locking to the fact amu
g circumstances of the case when the applicant was lethorgic,

' ' behaved in a fashion which is not warranted as & civilian,

it is ordersd that parties shall bear thszir own costs.
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