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RESERVED 

CENTRAL ADMINISTRATIVE TRIBUNAL, ALL~ABAD SENGI 

ALLAHABAD 

~ N f)V E.NB~~ 
DATED: TiiE J\ Tii DAY OF ·oo:rosel 1998 

, 

COR.AM: HON 1 BLE MR. S.L.JAIN, J.M.-

ORIGINAL APPLICnTION NO. 609 OF 1996 

N.C.pandey, aged dbout 58 yedrs 

son of Shri M.R.Pandey, 

Resident of 5/3 Sarvatrd Oolony, ME&, 

serpentine Road, aareilly. Gantt. ' 

•••• _Ppplicant 

C/A Shri K.P.Singh, Advocate 

versus 

1. The uni on of India, 

through Secretary, Government of India, 

Ministry of Defence, New Delhi. 

2. The Station Commander, Station Head Quarter, 

aareilly Gantt. 

3. The Administrative Commandant, Station Head­

quarters, Barielly Gantt. 

4. Co. D.S.Negi, Administrative Commandant, 

Station Head Quarters, Bareilly Gantt. 

5. The u.A., s.s.o. Garrison Engineer No.2 

Military Engineering Services, Bareilly cantt. 

•••• Respondents 

C/R Shri prashant ~thur, Advocate • 

•· 



,, 
( 

• 

' 

\ 

-2-

ORDER 

BY HON 1 BLE MR. S.L,JAIN, J,M.-
This is an application under section 19 of the .Administrati 

T.ribundl Act for issue of a writ/order or direction in the 

nature of certiordry quashing the order dated 14th August 1995 

issued by Administrdtive Commandant Station Head Quarter 

Bareilly cantt, respondent no.3, mandamus directing the respon­

dents not to charge the ~pecial Licence Fees /Damage Rent from 

the salary of the applicant with costs. 

\,d~a..-1/ 
2. There is no dispute g&~a~se the parties in respect of the 

facts that the applicant was transfer red from Delhi to the 

Shief Engineer sareilly as Staff Officer Ill in the year 1984, 

he applied on 5.8.94 to the Station Headquarter to allot a 
~ married accommodation vide Annexure-!, ~ 9.9.94 he was allotted 

to\.1 

~general govt. married accommodation by the station head 

quarters on temporary basis vide Annexure-II, on 14.10.94 

a letter was given by the ~ministrative Commandant, Station 

Head Quarter Bare illy to u. A. s. s.c. aareilly Gantt. to charge ' 

the special licence fee from the applicant with re~spective 
e. I-\ ~e.\- l-"' 
~ first July 1995 and furthe , asked to vacate the accommodation 

by 31st Oct. 1985 failing which the damage rent will be char~d, 

the applicant applied for the extension of ttme until he got 

the alternative accommodation in Military Engineering services 

Poo . l on 15.10.95 vide Annexure -III, the applicant has requested 

the Station Head Quarters, Bareilly through the Chief Engi neer 

aareilly Zon~ , Bareilly to allow to retain the present temporary 

accommodation upto December 1995 and also submitted the under­

t aking to vacate the accommodation within two days after getting 

the alternative defence Civilian accommodation, on 9.11,95 

vide Annexure v, the Chief Engineer, aareilly Zone recommended 

vide Annexure ¥1 on 25.1.96. The applicant was allotted a 

married accommodation by the Administrative Commandant by 
rc..Lei~# ,_ 

Station He4~ quarter Boreilbly, on the~ of the sald 
J~· 1 ~ 
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order on 23.2.96 the applicant has shifted i n the alternative 

married accommoddti on. 

3. The applicants case in brief is that under the similar 

circumstances idministrative Commandant Col. D.S.Negi has 

exonerated the two occupants Shri D.K.Agr awal, ~sistant 
• 

Garrison Engineer and ~hri O. P.Rajput, A. G.E. on 20.3.96 to 

22.3.96 from the Special Licence Fee. Shri B.~. Lalspal, A. E. E. 

Ill was also directed to vacate the accommodation on 31.10.95 

vide letter dat~d 14.10.95. The said officer is still continuing 

on normal rent. The Govt. of India, Ministry of Defence has 
...... 

issued a policy letter dated 27.5.88 to ~h:jfQct that when a 
• 

Govt. building is~ent out to a private person for residential 

or business purpose as per the existing or ers such as allotment 

of accommodation to militar y engineering service contractors 

for storage etc, the applicant i s not covered under the said 

policy. The ddmage rent may be charged from unauthorised 

occup dnts t rom the date they are declared so,the applicant was 

never declared rus an unauthorised occupant, as P.S.Negi 
'lu.C>1teV 

i n pr~pise with the applicant, he is being harassed,as per 

policy letter dated 4.11.71 issued by the Q. M.G's Branch once 

accommodation being. surplus of the military has been allotted 

to civilians they will not be evicted it subsequently military 

requirement increases, any additional accommodation neces sary 

for entil~any services personnel Willbe hired after the 

accomodationbeing vacated the said accommodation due to realise 

·Shri Gyan Nath Pras ad who was treated as unauthor ised occupant 

and ddmage rent chdrged by the official concerned on market ' 

rate were refunded to him vide order dated 14.7.79. The applicant 

cannot be charged special charge fee till alternative accommodat­

ion is offered to him, the action of the respondents is illegal, 

uncalled for, unwarranted, vioidtive of the order 14 & 16 of the 

Constitution hence this o. A. for the above said reliefs • 
I / 
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4 • The defence of the respondents is that the· o. A, is 

premature for the reason that the applicant has represented the 

matter vide letter d ~ted 1.5.96 before the competent authority 

which is still pending for decision. The applicant was allotted 

the accommodation for three months only as a concession, as he 

was not entitled to the accommodation as it is to be allotted 
""{'Cl tl K ...,_ 

to senior civilian officers and not to the reRt to which the 

applicant belongs,after the period of allotment lapses, the 
,_,. 

applicant Wds bound to vdcate the same and as he continue ~'~ 

possession he is treated as unauthorised 

letter from the office was issued to the 

occupant. on 6.6.95 
Head 

Station/Quarters aranch 

Gantt. aareilly require civilians to Vdcate the premises for its 

allot tment mar ked as H'lnex ure c. A.-III. Ins pi te of the said 
~,c:~- y-

letter, the ~ failed to vacate the temporary accommodation 

and as such the second reminder was i ss ued vide letter d ated 

20.6.96 to vacate the temporary accommodation,despite the 

aforesaid letter applicant failed to vacate and as such there 

was no other option before the co~petent authority to have the 

special licence fee for the unauthorised occupation and the 

damage rent. A request for extension of time was received in 

the office much af ter the permissi ble period upto Oec.,l995 

and no permission was g~anted to the applicant but the request 

of the applicant for further extension was regretted vide 

Annexure C.A.IV. The applicdnt has not applied for accommodation 

till 20.9.95. Shri b.K.Agrawdl and O.P.Rajput special licence .,__. 
fee ,in respect of the s did onerwas cancel led by the competent 

authori tyv in case of Shri o. K. ,A;Jr awal an extreme compassicn ate 
~~ 

was ~anted and ~hri O.P.Raj put has shifted to other accommodation 

There had been no disctimination or malafides . Shr i B.S.Lespal 

has applied Within the stipulated time for another accommodation 

was allotted the same and has shifted to the same. The policy 

has been misconstrued by the applicant no speci fic order ~ 
I\ a~ 

for declaring an individual as unauthorised occupant is;and there 

is no occasion for harassing the occupant, no discrimination is 
XX j..~ / r 

maa•xk•nce . 
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m~ hence prayed for the dismissal of o. A. with costs. perusal 

of Annexure-II makes it clear that the accommodation was 

allotted to the occupant for three months with effect from 

10.9.94 to 10.12. 94. 

I 

5. The applicant has relied on Anne xure -10 which clearly 

laid down that -

"Wherever an occupant of Defence Pool accommodation is 

declared as un-authorised occupant, either on superannuat-
' 

ion or during service or he has been served with notice for 

eviction under the PPE Act, the r ates mentioned in para 2 

will form the basis for working but the damages rates of 

recovery from the date he has been declared as unauthorised. 

occupant. For example an officer living in type V accommo­

dation at Delhi, With a l i ving area of 130.5 sq.mtrs., 

will be required to pay the damages rate @ ~.2740-50 

{i.e. 130.5 x 21) per month. Other allied charges will 

be over and above and will be recovered as per existing 

rules." 

The applicant is neither declared unauthorised occupant nor 

has been served with noti ce for eviction under the P.P.Act 

hence the question for damage rent does not arise. 

6. It is true thdt the applicant was lethorgic in applying 

~the alternative occommodation dur l ng the period in which 

he was entitled to retdin the accommoddtion as per allotment 

order Annexure-17 But t his lethargic may be condemned but he 
ov.: v 

cannot be charged either the speci al licence 
- IN.t- V 

fee ~ the ddmdge 

rent,the redson is but whenever a military accommod dtion is 

allotted to a civilion bef ore they are as ked to vacate the same 
&> ~ 

an alternative accommoddtion when not of f er~ to them, they cannot 

be compelled to vacat e the s ame Annexure No.11, No.0581/8-30(B)­

B-l dated 4.11.71 • 
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Bafore mt:J juJ gmant i n O. H. I'h . 255/94 Millht:::rora Pa l 5]ngh a nd 

o th~J rs v . Unio n u f Tnw i a. a nLJ others h~s bald n citeJ in which . 
sp~cifically h~ld that unt i l • lt~r ndt ive accommodat ion is 

not offe r ed , a n occu p ~:mt Cd nno t be askt~d to v acdtc:~ thE: same • 
. 

In O . ll . l' . .'u . 24B/92 M• nmo h e:t n v. Unio n o f l naia a nJ othe rs it 

hds b~~n h~ld that if th~ dc con1moJ~t ion is not al lo tted a nd 

thi:i possess i o n o r th a same~ is no t give n t o th~ appli.ccs n t 

he sh&~ ll no t vacate th ~:~ ac commoda tio n i n di. spute, i s l i41b la 

to be charged wi th no rm Ll re nt . Annu xur e No . 1£ cl aa rly 

l•id uow n thct s uc h cases a r~ o nl y a n Admi nistrati ve matl~ r 

a n:l it jo~s not f•ll und~r thd purvil:hJ o f p• ra 14(H) 

~uart~rs Ra n t t ruati n g him as a n unauthoriseu claim. 

7 . It is truld in viaw of sactio n 20 o r the Admi nistra tive -
rict 1985. thci t wha r a nu fi nal orJ :S r has b:le n mad~ by the 

Govt. or otht~r authority or o ff ice r o r othu.~. pc:~r s o ns comp~ ta nt 

t o pass s uch o r ~.h:ar with .r egd rd to appbdl pr~ rer red or r as-
• 

pre5C$ ntst ions ma..J~ by such parso n, i r • pt~r io d o f 6 months 

fr o m ttb Jata o n which such c:~ppt~ al was p rwf~ !'rt~d o r r "t3pr u-

sa ntat ion was madt:~, has ex~=oi rad . It shall ba de em&d that the 

u nJ~ r t hc:~ r ~lava nt rult:~s as t o red r assa l ar gri~v~nces . 

This p r ovisio n whic h i s co nta i n&u in 20 (2) (b) is subject 

t o provision contai n~d undEn sect! o n 20 (1) or t he Act 

whi c h ia as unde r:-

"20(1 ). k Tribuna l Shdll no t ordi n• rily admit &n 

Qppli cdtlo n unless it is sat i sf i c:~d that the 

applica nt had· availed of a ll th ~ r emadias 

av&ilable to h i m unJt:~r t he ra lavant Si::fr vic ~:~ 

rul~s as t o r~dra~sal or griev~ncas ." 
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bLJt i n extr• ordi ndry c ircumstancas s uch p rov i s iun c ~ n be 

disp~ ns&d wit h as t~~ was e mina nt th rea t ot recove ry 

"' of .:ip::lci<il Licanca Fl:1 t:: a nd Jamcige r~ nt C:J n interim r e lief 

u as necass~ry a nd hb nce this 0 . ~ . was f il~d in a n extra-

orut n~ry ci r cumsta nces rl nd he ncci the 0 . ~ . c a nnot be sa id 

to b6 pr a ma t ur l:J . 

9 . 5hri J. :.> . ~!egi ha s f'il ud e n .il ff iaavit c o ntrovarti n g 

tht:l fuct of a ny ma lica o r hetross mt:J nt to the ap pl .i c &n t . 1\b 

fac t ha s bden brou ght o n r ecord which c•n l e ad me to 

co nc lude tha t Sh r i u. S . Negi w~s prejuJicad to th~ applicdnt. 

The m ~ rd f ~ct th~t hu has ddop t~J a procedure which was 

no t in .acco ra ... nc d ·.J1 th lc:w or thb s t dtuto r y j nstruct i o rs 

i s~u~IJ b y thu Go v t . he has di:l c i .JdU t~ C oSt:lS of tho s imilar 

or bl:J nt upo n to ha r •ss thl-: a pplica nt . 

1 0 . C•s~ of ~hri J . K. Agr awal a nd O. P. Aajput was as 

wxp l a in&d i n C. A. was o n a di f fEi r e nt footi n gs. 

11. Tha • ror~sc.iJ di5cuss i o n lea .Js to mEj to c o ncluda 

th•t thtj actio n o f th... r sspo nJe nt no.4 for recovl:i r y of 

spacial licuncd f i:)B anJ J iJmilgla re n t b~i ng illagoal ontt , 
. 

uaservtts to ba qu•sh~d d nd is q u•shi:id.•c co rdj ngl y . 

12 . The l aa rnu J counsa l for thu applica nt rel i t:.~d on 

ruli:i& rt:gilrdirig r e nt to be r l::1cov t:l r ud &nJ a rgu.tiJ that i n 

view of r u nd• ma nt a l rul e s 45A(I TI)2 (J) 4, 5 , 6 ,?, 6 a r e th~ 

only .circumstances i n ~o~hich a l ico nc~ rt:S~ i n exc ess or 

r a t d pr~sc rib~d c a n bu chwr guJ ~ nd th ~ •pp l icant• s c •sd 

is not covlilr ~ d by th t: ::.•me . Th c.i said ru lt:s t.lo no t ralate 

tc1 c ivilia ns who has b~ ~J n proviJ\:Id the mi li t ary rasi.da nc~ . 

Jt.~· ,. " 
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13. Jn thb rtJ Su l t, o.A. is 4lllowt::~d o nd order aated 

14.1 0 . 95 i ssw3d by r e s pu nde nt no.3 5s q u«is hud wi th a 

tJirt:3ctio n no t t o char ga th .. Sp£:1cia l lic e nc.:~e r eu o { thu 

damagG rent fr o m th d a pplica nt , 1ooki n g to thd r act e:t ru 

circumstbnCd~ of th~ c as t:~ whcin th e applica nt w& s l etha r gic, 

bcl hdvt:Jd in a r~s hion which is no t warra n t tJ d as c civili a n, 

' 
~\.¢)'\'-,. 

MlMBt..R (J) 
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