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CENTRAL ADMINISTRATIVE TRIBUNAL
it ALIAHABAD BENCH

Allahabad this the _/8/4 ' day of S’gﬂm_thd 1996,

" Original application No, 606 of 1996/

ne
Hon'ble Mr, D .S, Baweja, AM s
R,S, Verma, aged about 54 years,
5}0. Late Sri R,D, Verma, Working
as ACM, Central Hailway, J1’lans.iI
n
decsaesd Applica“t-
C/A Sri M,P, Gupta
Versus he

1l The Union of India through the i
General Manager, Central RailwaY- ed |
Mumba i Shiva?i Terminus, '

2, The Chief personnel Officer, Shivaji
Terminus, Mumbai (Cemtral Rajlway),

3, The Divisional Railway Manager, Central
Railway, Jhamsi (U,P.)

delecses Riﬁpnnden‘ts o
C/R Sri Gjp, Agarwal

QRDER

Hon'ble Mr, DS, Baweja, AM
This application has been filed being aggreivedf

by the impugned order dated 30,4.96 transfering the appli.l
cant from Jhansi to Sholapur with a prayer to quash the |
same and-continue the applicant at Jhansi,

2, The applicant has set out his case as under:-
The applicant joined North Eastern Railway on 20,.10,1967,

Subsequently the applicant was promoted in Group B service
The applicant made representation to the Railway Board
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for transfer to Central Railway on the consideration of
looking after his wi@owed old mother at Jhansi, This
was accepted and &s was ordered to be transferred to
Central Railway vide Railway Board's letter dated
26,11,1990,. The applicant on transfer joined Central

- Commercial .
Railway in F@b'l9ol at Bombay as Assistant/Manager
(Claims ) with bottom seniority, Immediately the appli-

q

cant madahrepresentation to the Chief Commercial Manager

requesting for transfer to Jhansi, The request of the

applicant was considered and he was transferred to Jhansi

Division, He joined at Jhansi as Assistant Commercial L
Manager (Claims) in March 1993, One Sh, V,K. Shukla who |
was working as Assistant Commercial Manager at Jhansi ||
for more than five years was transferred to Sholapur B
Division vide order dated 15,3,96, Sh, Shukla did not

carry out the transfer and this order was modified ‘ |

posting him at Jhansi in place of Sh, Y.K. Singh who
was on sick leave, However the Bivisional Railway Manageg-.
did not allow him to join in @e place of Sh, Y ,K. Singh,
The order was again mm; transferring Sh, Y.K. Singh | |
to Sholapur and posting Sh, Shukla at Jhansi, Divisional |
Railway Manager again did not relieve Sh, Y.K. Singh and
also did not allow Sh, Shukla to joim at Jhansi, This
order was also mo@lified and instead of Sh, Y,K. Singh,
the applicant was transferred by the impugned order dﬂtedil
30,4,96 to Sholapur and Sh, Shukla posted back at Jhansi
in his place, Belng aggreived by this transfer, the

applicant has filed the present applicatbn on 27,5,96,

3. The applicant has assailed the tranfer order
on the ground that the applicant has been transferred

d Gont 4,31,
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merely to accommodate Mr, V.,K. Shukla and the transfer
of the applicant is not in the administration's interest
The transfer was in the interest of Sh, Shukla and

reasons for retaining Sh, Shukla have not been disclosed,|. |

Therefore the action of the respondents in transferring 3
the applicant is arbfitrary, discriminatory, malafide

and colourable exercise of power, The applicant has

cited the following judgements in the support of his
content ions ;-

i, Abdul Muttalib Vs, State of Bihar
1986 IAB I,.C, 635 (pPatna High Court)

Ii- D-Rn Sehgal Vs, Chief POSt Master General
(1991) 15 ATC 36 (Ahmedabad Bench)

iii, G.C, Kaushal I,P.S. Vs, U,0.I. (1998) d !

8 ATC 1993 (Chandigarh Bench)

4] The respondents in the counter reply have
opposed the application stating that the allegations
made by the applicant are without basis, Transfer is

L ]

an exigency of the service and the transfer has been done
in the interest of Administration and this action is not
discriminatory, arbitrary and malafide, The applicant
being gazetted officer has to serve any where 'within the
jurisdiction of €entral Railway and the competent autho-

rity is the best judge for posting as per Administrative
requérement, Sh, Shukla has not spent five years at
Jhansi in the same post of Assistamt Commercial Manager
but on differemt posts, The allegation that Sh, Shukla
has managed to get hds transfer order cancelled is unfound
as Sh, Shukla has no power to decide and the transfer |
has been ordered by the competent authority on due

consid eration of the matter in the interest of the Adminil

stration, No malafide has been alleged against the ’

‘ f
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competent autbhority ordering the transfer, The applicant
has approached the Tribunal without availing the depart=

&

mental remedy and thus the application is premature and

not maintainable as per the provisions of Section 20 of the
Administrative Tribunals Act 1985, 1In view of these facts,
the application deserves to be rejected, The responcents
ha e sought the support of their contentions through the
judgement "B, Varacha Rao Vs, State of Karnataka and Oths"
(1986) 4 Supreme Court cases 1l2l,

S Vide order dated 3,6,96, it was directed that the
operation of the transfar order shall remain stayed till

the next date, This stay was extended further and remained |
operdtive during the pendency of the application till the P
date od judgement & |

6, Heard the learned counsel for the parties, I- .
have given careful thought to the pléadings and arguments ;"- ?

made during the hearing and the material placed on the

record,] , :

7 do The law relating to the transfer has been

clearly lald down by Hon'ble Supreme Court in several
judgements, In this connection we refer to the judgement ]
in {B. Vardha Ree Vs, State of Karnatka & othsJ: (Supra) \
cited by the respondent, wherein it is held that transfier
of a government servant who is appointed to a particular :
cadre of transferable posts from one place to ancther

place is an ordinary incident of service, No government

Q Contdye .5

T PR — by | - -



” < T— L
¥ -
' o L
— ,ﬁﬂ—mw_'mﬂw;—wm“-_ - ¥ e - - . = L ——— -

O
::

o3k wnlen A’
servant can claim to remain in a particulaghappoihtment

itself is to a specified non transferable post, Therefore

a transfer order perse made in the exigencies of service
does not result' in alteration of any of the conditions
of service express or implied to the disadvantage of the

concerned government servant, However a transfer order

which is malafide and not made in public interest but made

for cof;teral purpose with oblique motives and in courable

exercise of power is vitiated by abuse pf power and is
open to challenge before court being wholly illegal and

void}

8. We will examine the transfer order to find out
whether the same is vitiated by any of the grounds detailed |
above, The main contention of the applicant is that he has
been transferred merely to accommodate Sh, V,K. Shukla

and the transfer is not in the administrative interest and
is therefore arbitrary, discriminatory and malafide, The
respondents on the other hand have contested these conten-
tions stating that the transfer has been done in the
interest of the administration and on no other consideration’
as alleged by the applicant, These rival contentions need
to be viewed in the light of the frequemt changes in the &
transfer orders, Sh, V,K., Shukla was first transferred
to Sholapur vide order dated 15,3,96 (Annexure-VII).) {
However Sh, Shukla did not carry out the order and the ﬁ
transfer order was modified and he was posted back at

Jhansi in place of Sh, Y,K. Singh who was on sick leave,

However Divisional Railway Manager did not allow him to
join in place of Sh, Y,K. Singh, This order was revised

d
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transfering Sh, Y.K. Singh to Sholapur, Divisional Railway
Manager did not allow this order also to be implemented |
and Sh, Y.K. Singh 15:' I%ot reliefed, Again the order was
revised and orcer dated 30.,4.,96 at Annemure-A-l was issued
wherehy the applica nt’ﬂ;lsbfé?ansfarred to Sholapur and

Sh V.K. Shukla was posted back at Jhansi, Sh, Y.K. Singh

“rase’51s0 retained at Jhansi. These factual details submi-

tted by the applicant hak not been denied by the respon-
dents, The repeated revision of orders as detailed above
clearly demonstratesthat these were issued to retain Sh,

Shukla at Jhansi after having issued the transfer order

to Shokapur, The transfer order dated 15,3,96 transfering

Sh, Shukla to Shokapur was obviously on a2dministgative |
interest in the absence of anything having been specificallyl

menté:ned in the order, If it is so}then a question arises
%-‘i whet were the considerations which prompted revision
of jorders subsequently to retain Sh, Shukla at Jhansi and
wﬁL culminating in the transfer of the applicant, Were
these revision of the orders in the administrative reasons? |
Considering the facts and circumstances the answer is m '

negative, The first transfer of &h, Shukla was done in the o

interest of administration perhaps on the consideration of
the langz'stay at Jhansi as could be understood from the
pleadings of the applicant, If the transfer was done in
the administrative interest then what prompted to recon-
sider the same and post him back by transfering first one
officef and then another i,e. applicamt, Sh, V.K, Singh
was administratively supported by the Divisional Railway
Manager and he akeo escaped the transfer, No reasons for
revision of the orders have been disclosed edther in the

transfer order or in the counter affidavit, During the

hea
ring, on a paintqd query to the learned counsel for the
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respondents, he could not throw any light én this

aspect ,
/
9. It is accepted tht the government is best
judge to decide how to distribute and utilise the serwvi-
ces of its employees, Hgwever this power must be exer- .
0

cised honestly, bonafide and reasonably, It should be

exercised in the public or administartive interest, It

is the basic principie of rule of law and good adminis-

tration that even the administrative actions should be

just and fair, Having first transferred Sh, Shukla

in the interest of the administrzation and then repeatedly

revising the orders to accommodate him at Jhansi at

the cost of another offigers and that tnilfor undisclosed

el AClepfesl <

reasons cannot be termed as a transfer for the professed |

purpose such as in norm@l course or in public or admini-

strative interest or exigency of service, Such a trans-

fer order is certainly melafide with colourable exerkise
Y g meell |~ Ljan, Sh Sheddsy a i Jhornrs ares

of power, (It cannot be said that the order transferring

the applicant was made in the exigeficies of service or

in the administrative interest, In view of these facts,

the impugned transfer order calls for judicial interfe-

rence and deserves to be quashed, We observe that

Sh, V.,K, Shukla has not been impleaded as a party, The

learned counsel for the applicanmt explained that

Sh, Shukla was retained first by transfer order of

Sh, Y.K. Singh to Sholapur, §®aequanl:1y this order was

revised retaining Sh, Y.K, Singh at Jhansi and transfer-

ing the applicant, In view of this position $h, Shukla

has not been gmpleaded as party, The applicant’s main
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prayer is to retain him at Jhansi and the administration
may decide who has to be transfef between Sh, YBK.OSingh r
and Sh. V.K. Shukla, In wiew of this position we refrain

from passing any order without hearing the affectecl @arty/
parties, The impugned order dated 30,4,96 15 to the extent

A
that the applicant will be not tranferred to Shokapur and

retained at Jhansi, We will leave it to the administration
to decide as to how to retain the a pplicant at :I![hansi.

This will however not preclude the administration to

transfer the applicant in future,

1o In the light of the above discussions, the ;
application is allowed quashing the impugned order of
transfer dated 304,96 with the observstion¢as detailed
in para 9 above, Stay order vide order dated 8,8,96

is vacatedd ANo adiv 4y [ sl é)
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