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~ENTRt\L AL)UNI~TR;;Tll\E TRlBUNIU. 
A1LAHABA.Q BE l'CH 

Ald.J\HABAQ 

Original Application Ng_,_ 576 of 

day of ..J 

1996 

Ho n• bl e Mr. .:), Dayal, Membez· ( A ) 
Hon'ble Mr. S.K. Agrawal. Member { J ) 

J!esen ed 

1998 

Mohd.Ashfaq, ~o Late Mohd.~hafi, h/o G-9/89, Habibpura, 
Chetganj, Varanasi, Wroki~ as Casual Jeep Oriver in the 
Office of the Superintendent of Post Offices, We~ Division, 
Varanasi, 

Applicant. 

By AdVocate Sri Aynish Iripathi, 

versus 

1. Union of Inaia through ~ecretary, Department of Posts, 
Ministry of Go.nmunications, Dak Bhawan, Parliament ~treet1 
New Delhi-110001. 

2. Post Master General, Allahabad Region, Allahabad. 

- 3. Uirector Postal ~ezvices1 Allahabad Region, Allahabad. 

4, ~uperintendent of Post Offices, west Division Varan~si, 

Respo nctents · 

By Advocate ~ri N, B • .!)ingh 
• 

By Hon• ble Mr. ~. K. Agrawal, Member ( J ) 

In this application filed under .:)ection 19 of 

the Aumi nistrative Tribunals Act, 1985, the applicant has 

prayed that the respondents be directed to regularise the 

ser~ices of the applicant on the post of Jeep uriver in the 

pay scale of ~ . 950-1~/- w.e.f, July. 1989 and to pay ~ary 

and other b~nefits as available to 
Jeep uriver, ' 
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2. In lrief, the fact~ of the case as stated by 
{ 

the applicant are that the applicant was engaged as casual 

Jeep Driver by the office of respondent no.4 from July. 1989. 

,since then his work and conduct has been unblamished and 

there is no complaint regarding the work and conduct of 

the applicant. The responaent no.4 vide letter no.lJ-2124-

Driver/88-89 , dated 11.4.89 addressed tv the District Emp­

loyment Exchange Officer, Varanasi, called the names of 

suitable candidates and in response to the said notification 

the respondent no.4-Employment Exchange, Varanasi, sponsored 

the name of the suitable candidates alongwith the name of 

the applicant. The applicant appeared for interview and 

trade test and, thereafter he was declared successful and 

the a pplicant was asked to resume the duty on 25.7.89 as 

casual Jel!p Driver although no order of appointment was 

giv'en to him. It is submitted that applicant was working 

on the said post of cas ual Jeep Driver w.e.f. 25.7.89 with 
• 

t. 

respondent no.4 and his work and conduct has been unb1amished 

through out but the responaents did not take any action for 

the regularisation of the applicant on the post of Jeep 

Driver. He submitted the representat~on dated 25. ~.90 and 

furt her representation dated 02. 2. 91. He has also submitted 
, 

the representation dated 03.5. 93, 04.6. 93 and 21.9.·95 l\1 • 

r espect of his grievance for regularisation on the pos t of 

Jeep Driver. lt is also s ubmitted that the applicant is 

working on the post of Jeep Driver since July,l~89 but he 

is being depriv e d of the salary as well as other ~ 
benef its which are available to Jeep Driver and respondents 

ar e treating the applicant as daily wage driver. It is, 

therefore, requested that respondents be directed to regul­

a r~se t he serv~ce:::. of the applicant on the post of Jeep 

Dri ver and he should be paid salary an~ other benef~ts, 

wh~ch are available in the grade of Jeep Driver • 

• • • • pg. 3/-



• 

~ • 

~ 

" • ·--

• 

) 

·, 

\ 

·-==============~===========;~--~ 

• . 3 • • •• • • 

• 

3. The counter-affictavit has been filed by the 

responaents,in the counter-affiuaviL, it is admitted that 

the name of the applicant alon;}wi th other candidates were 

sponsored by the Employment Exchange and he wa~ founJ suit­

able and was engaged as casual Jeep Driver. ~nee then he 

is working. It is also submitted that the applicant is not 

entitled for regularisation on the post of Jeep Driver as 

there is no sanctioned post of Jeep Driver, The applicant 

is working as casual Car Uriver since 2j,7,89 and is paid 
. 

daily wages. The applicant was called for interview for 

his work as casual Jeep Driver and he was founu suitable 

ana thereafter engagea as casual Jeep Driver, thus, he has 

no right to claim regularisa~~on. In this way, on the bas~s 

of counter-affi da~it filed by the respondents, the respon­

dents have requesteu to dismiss this O,A. with cost. ~ 

4. Rejoincter to the counter-affidavit has also been 

filed,in which the applicant has · reiterated that there exist 

a sanct1oned po ~t of Jeep ~iver in the off~ce of respondent 

no.4 on whtch the applicant has been appointed after observing 

all required formalities anQ relevant recruitment rules. He 

is continuously working s~nce 25,7.89 and as such the appli­

cant is legally entitled for regularisation, 

5. we have heard the learned lawver for t~e applicant 

and learned lawyer for the respondents and have perused the 

whole record. 

Learned lawyer for the applicant has submitted 

that the applicant is continuously working as casual Jeep 

Jriver since 1989 and admittedly he has completed 240 days 
• 

in every calendar year since 1989 , therefore, the applicant 

~s enti~lea for regularisation on the post of Jeep ntiver • 

• '• • P9.4f-
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7. on the other hana, learned lawyer for the res-

ponJents has submitted tha~ in the absence of sanctioned 

post of Jeep oriver, regularisation of the applicant on 

the post of Je~~Oriver is n~ possible, taerefore, the 

applicant is not entitled to relief sought for. 

a. we have given thoughtful consideration on the 

rival contention of bot~ the parties and perused the whole 

record • 

9. Regularisation is not an empty formality, nor 

it can be done automatically. Jepartmental authority before 

reg ulari sing the services of a casual or daily wage worker ·. 

will scrutnise the case regarding.his suitability, eligibility 1 

I 
and medical fitness etc. ana if he is found suitable and 

the post f or which r~ularisation is sought for, is avail-

able in the department, ~hen only the case of a p~rson can 

be considered for regularisation. The Hon'ble ~upreme Court 

in the case of 'Ghaziabad Development Authority ys. yikram 

(.;haudharv (1995) 5 ...;cG 210', has held that so long as the 

applicants are temporary daily wage employees and there is 

no regular post available for appoibtment, the daily wager 

can not be given regularisation of service and can also not 

be paid ,at par with r~ular employees. 

10 . In another case of ·~tate of U.P. Vs. Madhyamik 

~hiksha Parishad Shramik ~angh reported in (lq96) 7 ~ 34 

the Hon'ble ~upreme Court has held that ~irections to con­

sider regularisation of services on the basis of seniority 

and length of service can only be given if some posts are 

created. The creation of posts is a condition precedent for 

filling up of the posts on a permaneDt basis. The Hon'ble 

~upreme Court has further held in that case that · a anini strativ e 
• • • • 
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exigencies and the need for creation of a number of posts 

are matters of executive policy by the appropr~ate Government. . 

The Hon'ble ~upreme Court also held that the High court was 

not empowered to direct regularisation of services without 

there being any post. There has been a catena of judgments 

thereafter also, wh~ch very clearly stipulates that there 

can not be any regularisation without availability of a post 

on regular basis. A latest judgment on this issue is 'H.P. 

Housing Board ys, Qm ·Pal {1997) ~C 1. paae 269•, which 

supports the earlier view. 

11. Admittedly the applicant is working as casual Jeep 

Driver since 1989 and no complaint is against his work, . 

conduct and behaviour. The applicant was found suitable out 

of 12 candidates sponsored by the Employment Exchange and 

thereafter he was engaged as casual Jeep Driver, ln 'Daily 

Rate~ Casual Labour Employment in P & T Department through 

,.6hartiya Da k Tar Mazdoor Manch ys, Union of lndia 1988 ~.c.c. 

(L & ~) 138, the Hon'ble Apex Court observed that Government 

cannot take advantage of its dominant position and compel any 

worker to work even as a casual labourer on starvation wages. 

In the instant case although the applicant is continuously 

working as casual Jeep Jlriv er since July, 1989 but there is 

no sanctioned post of Jeep Driver available with the re6pon­

aents, therefore, no direction can be given to the respondents 

r egarding the regularisation of the applicant on the post of 

Jeep Driver. However, it ~s observed that whenever the post 

of Jeep Driver is created with the respondents, the respondents 

should consider the case of_ the applicant taking into consider­

ation the experience, conuuct and behaviour of the applicant 

very sympathatically. With these observations, thi~ O,A. is 

dismi~sed. No order as to costs. 

Member . Member ( A) 
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