Grigingl Applicgtion Ne. 56 of 1996

Allahabad this the__ ® day of _F<b . 1999

Hon'ble Mr. 5.L. Jein, Member { J )

l. Kunwar singh, son of shri Phoeol singh, K/e H.No.l/31,
Pratapura, Nagra, Jhansi.

2. Mahendra singh o/e ohri Kunwar singh, R/o H.Ne.l/31,
Pratap-pura, Nagra, Jhansi.

Applicants

By Advocate ori Rgkesh Vermg

Versus

l. The Union of India through the General Manager,
Central Railway, Bembay V.T.

2. The Divisional Railway Mahager, Centrel Kailway,
JhanSi(UcPo)

Respondents

CRDER

BY Hon'ble Mr. 9.L. Jain, Member

This is an applicstion under section 19
of the Administrative Tribunals Act, 1985 fer & direction
to consider the request of the applicant no.l far appoeint-
ment of applicant no.2 in railways on compassionate
ground and to offer appointment to him w.e.f. the date,
the applicant ne.l made such a request er from any

ether date as may deem fit,
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2. There is no dispute between the parties
in respect of the fact that the applicent no.l retired
from railways oi 11.6.1993 en medical grounds when he
was working as Fitter Grade II in A.C.5hed ef Central
Railway at Jhansi. The spplicant made an applicetion
on 10/5/93. for appeintment ef his son-applicant ne.2
on compassienaste grounds in the railways, another
applicestion en 08.6.94, september, 1994, 24.10.1994,
31.10.15994, 25.11.1994, 26.12.1994 but his request was
not acceded by the respondents. Even notice dated

16.8.95 was not replied toe.

3. The. applicant's case in brief is

that accerding to the dete of birth of the gpplicant
no.l, the age of retirement being 58 years, super-
annugtion was on 31.12.1997. He was to retire at-
least after 4 years. He suffered injuries on 3C.2.91
on duty, admitted in hespital at Jhansi on the same
date and was later on sent to Central Railway Hospital
at Byculla, Bombay fer treatment and later, he was
treated at Rollway Hospital, Jhansi. He was declared
unfit. The sen of the applicent no.l-Lakhan singh is
working in the railways for last 15 years and is

living separately having nothing to do with his

family since the inception of the employment. "The
other son - applicant no.,2 and wife of applicant no.l
and the members,of who were dependant on applicant no.l.
There is no one in the family to act as bread wknner

of the family. The applicent no.2 will act as bread
winner of the famiiy. Hence, this C.A. with the afcre-

seld reliefs.
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3. Thet respondents have denied the

said allegetions and stated that the date of birth

of the applicant eccordingdto the service reccrd

is 18.12.1936, he was to be superannuated on 31;&2;}994
and not on 31.12.1997. The applicaent no.l wagjinjured n;-
on duty, remained absens since 13.3.91 , his case fa@
compensation is pending before the Labeur Court, Jhansi
nunbered 01/96. The applicant no.l has received sette
lement dues and getting pensien at the rate of Rs.€5C/ =
plus D.A. admissible as per rules. The applicent no.l

was medically unfit for all categories. Hence, respon-

dents prayed for dismissal of the U.A.alongwith cost.

Os The learned counsel for the applicamnt
relied on Master Circular ofi appointmernt on compassion-
ate grounds dated 12.12.1¥90 specifically on para=1iv)
which is as under ;
“I(vl_, Wwhere, on being maedicelly decategories,
A
@ Bglway employee is offered alternative employ-
ment on the same emoluments, but choeoses te
retire anfl requests for compassicnate appeint-
ment, provided that if he has less than three
years of service at the time of decategerisation
personal approval of the General Manager is to

be obtained before the cempassicnate appointment
is made."

6. On perusal of the same, I find that
a railway employee who is mediceally decetegorised
is offered alternative employment on the same emolu-
ments and choses to retire, request for compassionate

appointment e® the four essetial conditions to apply

the same. The applicant is able to satisfy only eone

condition, medically decategorieeds rest of the
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are not satisfied by him.

7. As he was medically decatigorised for

all purposes, there was no right i bis avi
for seeking alternative empleoyment on ihe same emoluments.
Hence, question of his);;lection to retire and reguest

for compassionate appointment did riot arise.

8. Learned counsel for the respondents relied

on the same iMaster Circuler Para=I{iv) which is as under;

syhen Kailway employees become crippled while

in service or develop serious ailments like

heart disease, cancer, etc. or etherwise med-
ically decategorised for the job they are helding
and ne alternatiye job of the same empluments can
he of fered to them.®

Ge On perusal of the same, I find that it
is the inability of the employer in offéring the job
to the decategorised emplcyee which gives a right to

the empleyee for seeking compassionate appointment.,

10. The case in hand is neither a case of
inability of the empleyer in offering the appointment,
nor applicant no.l wes entitled for any alternstive em-
ployment as he was medically decategoriseed for all pur-
peses, hence, Master Circular Clause I{iv) (v) do not

apply to the presentecase.

l1l. I do not find any other provision which
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entitles applicant no.2 to seek compassionate eppoint-

ment and no other provisien has been argued before me.

12. Regarding date of birth of epplicant no.l
there is a dispute between the parties. It must have
been proper to place the service record befcre the Bench.
On perusal of K.A., 1 do not find the fact that the
retirement was due on 31.12.1994, is challenged. On

the other hand, it is stated that "his due retirement

was 31.12.1994 as recorded by the railways without making
eny dispute with regsrd to his date of birth at this
stage.* Thus, fhe applicant noc.l has noet come to the
Tribunal with clean hands. The respondents have rejected
the claim.regdrding.canpassionate appointment end 1

do not find any reasen to interfere in the same.

13. In the result, C.A. is liable to be di se
missed and is dismissed accerdingly. As the applicants
hase nct come with clean hands, it is a fit cese to
order the applicant to pay cost to the respondents,
amounting to Rs.650/-(legal practitioner fee ks.500/-
plus other expanses hs.150/=) within one menth of

the service of tre order.

\S}‘\S-A‘ 4 ~
Member ( J )

/M.M./



