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ORDER
BY HON'BLE MR, S, DAS GUPTA AM

The applicant in this case was function-
ing as the Director of the Nationgl Institute of Manage-
ment and Accounts ( NIMA) at Meerut. Prior to his
posting at Meerut, he was working as the Director,

Northern Command, Jammu Cantt. He had challenged his
transfer from Jammu Cantt. to Meerut by filing a
petition before the Chandigarh bench of the Tribunal.
The Chandigarh bench, however, dismissed the petition.
By the impugned order dated 9.8.1995, he was placed
under suspension and it was stipulated in that order
that his Headquarter shall be NIMA, Meerut and he shall
not leave the Headquarter without obtaining prior
permission of the competent authority. Challenging the
aforesaid order, this application has been filed under
section 19 of the Administrative Tribunals Act, 1985
seeking quashing of the impugned order.

2. The applicant's case is that the
aforesaid order, placing him under suspension is a
malafide order and he has attributed it to the alleged
bias on the part of the respondent no. 2, who has
retired as the Director General, Defence Estates. The
applicant has alleged that the power vested in the
respondents has not been exercised ££y§00d faith,
while issuing the order of suspension/that he is being

kept under continued suspension without any charge

csheet having been served on him only in order to
subject him to harassment. He has also alleged that
contrary to specific instructions of the Government of
India in this regard, the respondents have not revised
the quantum of subsistence allowance and that even

his Headquarter hawe been shifted from Meerut to Delhi
by order dated 7,9.1995,putting him to further hardship,
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3. In the counter affidavit, filed on
behalf of the respondents no. 1 and 2, it has been
stated that the applicant wasﬁgkgggdsuspension as
diseiplinary action was contemplated against him. It

has also been stated that Central Bureau of Investigation
( Co Bo I. ) has been entrusted with the task of
investigation as certain prima-facie irregularities

were detected during the preliminary departmental
enquiry. As regards the delay in serving the charge memo,
it has been stated that further action in this regard
would be taken on receipt of ¢, B. I. report. Referring
to the allegation that the quantum of subsistence
allowance has not been revised, it has been stated by
the r espondents that this matter is under " considera-
tion of the competent authority. Regarding the change

of Headquarters, it has been submitted that since NIMA

has been shifted from Meerut to Delhi, the headquarters
of the applicent during the suspension period also had
to be shifted to Delhi in administrative exicency. The
allegation of malafide on the part of the respondents

has: been denied.

4, A counter affidavit has also been
filed by the respondent no. 2, who has been impleaded
by name. The said respondent has strongly denied the
allegation of malafide levelled against him by the
applicant.

2 The applicant has filed rejoinder
affidavit. Apart from reiterating the contentions
already made in the 0. A, and denying the contrary
averments in the C. As., the apprlicant has pointed out
2 that there exist several executive instructions issued

by the Govt. of India, which stipulate the period
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within which the charge sheet should be served on a
government servant, when/A&s been placed under sus-
pension. He has alleged that his continued suspension
without tharge& sheet being served on him is in contra-

vention of the aforesaid instructions.

R The respondents have also filed supp-
lement ary counter affidavit, seeking to controvert the
various contentions made in the rejolinder affidavit
filed by the applicant. They have also annexed a copy
of the order passed by the Chandi garh bench of the
Ir%&ynal, dismissing the O, A, filed by the applicant
De e

~/ that bench,challenging his transfer from Jammu

to Meerut.

y i ? The applicant appeared in person. We
have heared the arguments advanced by him as well as
those advanced by Sri Prashant Mathur, learned counsel
for the respondents. We have also carefully perused

the pleadings on record.

8. Provisions relating to the suspension
of a government servant are contained in Rule 10 of
c.c.5 ( C. Co A ) rules 1965. This rule inter-alia
provides that the Appointing Authority or any authority
to which it is subordinate or the Disciplinary authorit;
or any other authority empowered in that behalf by

neral
£ ?. Oor special order, may place

the President,by °
a government servant under suspension, where a disclp-
1inary proceeding against him is contemplated or is
pending. There are other circumstances also indicated
in the said rule in which a government servant can be
placed under suspension, but these are not relevant

to the present controversy. It is, however, clear

from the provisions contained in Rule 10¢ 1ibid that
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even 1f. a disciplinary proceeding is contemplated
against the government servant, he may be placed under
suspension. Rule itself does not provide, how long a
government servant can be continued under suspension

or any time limit by which the disciplinary proeeeding
should be initiated and completed, in case the government
servant remains under suspension. Thus a plain reading
of the provision of the rule would tend to indicate that
the competent authority has unlimited power to place a
government servant under suspension and continue to

keep him under suspension indefinitely. Rule itself

does not provide for any check on the competent authority

in the exercise of its powers under the said rule.

9. In the context of the position of the
rule indicated above, question arises as to whether

‘a court or @ Tribunal does have any jurisdiction in
interfering with an order of suspension, where it has
been manifestly issued by a competent suthority and
where in the order itself, there is a recital that such
order has been passed as the disciplinary proceeding:
against the government servant is contemplated. We are
fully constiousof the fact that a court or ‘a Tribunal
has a =~ severely circumscribed jurisdiction in
interfering in an order of suspension which essentially
is an interlocutary order. The Apex court has repeatedly
warned the High Courts and the Tribunals not to interfere
in such matters lightly. At the same time, we are also
censcious of the fact that no statutory rule cam - | confer
unbridiked authority on the Executive to exercise any
power arbitrarily because arbitrariniizsanathema to

any judicial system. It was because of this reason that
the Apex court as well as the subordinate courts never

wi th
hesitate to interfere /even interosutery orders when
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such orders gre found to be tainted by arbitrariness.

10. The possibility of misuse of powers
condarragqr under Rule 10 Of C.C.S. ( C. Co A. ) Tules 1965
seems to have been appreciated by the Government of
India. This is evident from the fact that a series of
instructions have been issued by arQOAallwiaiéﬂry.
laying down =, guiding principle for placing a government
servant under suspension and also urging speedy follow
up action in the cases, where the suspension is resorted
to laying down certain time 1imit for completion of
investigation and serving of charee sheet. No doubt,
these Executive instructions are in the nature of guide
lines and thus do not have the force of statutory law.
However, since such instructions do not supplaint the
statutory provisions contained in Rule 10 of C.C.S
( C.C.h. ) rule 1965, failure to abide such guide 1lines
and instructions without any justifiable r easons may
give risgsbfgsumption Oof arbitrariness on the part of

the Executive.

11. The applicant in the present case has
challenged the very basis of the order of suspension,
alleging that it was as a result of bias against him

on the part of the respondent no. 2. In the first place,
it was not the respondent no. 2, who had issued the
impugned order of suspension. It is not clear from the
averments as to the manner in which the respondent no., 2.
even assuming. that he was biased against the applicant-
couldh§g§ ¢influenced the competent authority in placing
the anplicant under suspension. Secondly even assuming
that the respondent no. 2 gould have manipulated the
matter in such a way that the competent authority placed

the applicant under suspension, we are of the view that
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the applicant has not been able to lay a firm foundation
for presuming that the respondent no. 2 harboured any
malice against the applicant. In fact, in the O, A.
filed before the Chandigarh bench, challenging the

order of transfer from Jamrmu to Meerut, the anpliecent
had alleged malafide against the respondent no. 3, who,
at that time was the Director Yeneral, Defence Estate.
We have seen from the order passed by the Chandigarh
bench, a copy of which has been annexed to the Supple-
mentary counter affidavit,that the applicant had narrated
the same gﬂﬁ%%i% f which are narrated in the present

0., A. in support of his allegation of malafide and that
the Chandigrah bench did not accept the plea of malafide
on the basis of such pleadings. We see no reason to

dis<agree with the Chandigarh bench in this regard.

12. While we are not impressed by the plea
of malafide taken by the applicant to challenge the very
basis of order of suspension, we have noted that the
impugned order was passed on 9,8,1995 and since then
more than 13 months have elapsed and the applicant
continmies to be under suspension without any charge sheet
having been served on him. Also, until recently and
that too after we had to pass an interim order.directing
the respondents to review and revise quantum of subsis-
tence allowance payable to the splicant, no order
revising such quantum was passed by the respondents.The
various Executive instructions referred to by the
applicsnt in his rejoinder affidavit are quoted in
Swami's compilation of CCS (CCA) rules (XVIII edition)
in Chapter I1 thereof. We consider it relevant to

reproduce the relevant instructions :

-
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(10) SPEEDY FOLIOW-UP ACTION IN SUSPENSION
CASES AND TIME-LIMITS FRESCRIBED.

—.—;--'-.- o= gum

l, Instances have been not iced where

inordinate delay has taken place in filing charge-
sheets in courts in cases where prosecution in launche
and in serving charge-sheets in case where disciplinar
proceedings are initd$iated .

2. Even though suspension may not be cone-
sidered as a punishment, it does constitute a very
great hard ship for a government servant, In fairness
to him, it is essential to ensure that this period be
reduced to the barest minimum,

3. It has, therefore, been decided that in
case of officers under suspension, the investigation
should be completed and a charge-sheet filed in a
court of competent jurisidction in cases of prosecu-
tion or served on the officer in cases of departmental
proceedings within six months as rule, If the investi-
gation is likely to take more time, it should be
considered whether the suspension order should be
révoked and the off icer permitted to resume duty. If
the presence of the officer is considered detr imental
to the coll ction of evidence, etc, or if he is likely
to tamper with the evidence, he may be transferred on
revocation of the suspension order,

(G.LMH.A, O.M, no.221/18/65-AVD,dated

the 7th September, 1965 )

4, In partial modification of the above
orders, it has been decided that every effort should
be made to file the charge sheet in court or serve the
charge~sheet on the government servant, as the case
may be, within three months of the date of suspension,
and in cases in which it may not be possible to do so
the disciplinary authority should report the matter
to the next higher autheority explaidng the reasons
for the delay.

( G.L., C.S.(Dept of Per.),0.M.No,39/39/
70-Ests(A), dated the 4th February 1971)
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5. It would be observed that the government
have already reduced the period of suspension during
investigation, barring exceptional cases vhich are to be
reported to the higher authority, from six months to thre
months, “t has now been decided that while the orders
contained in the O. M. of 4th February, 1971, would con-
tinue to be operative in regard to cases pending in court
in respect of the period of suspension rending investiga=-

tion before the filing of a charge-sheet in the court
as also in respect of serving of the charge-sheet on the
government servant in cases of departmental proceedings,
in cases other than those pending in courts, the total
period of suspension viz, both in respect of investigatio
and disciplinary proceedings, should not ordinarily
exceed six months, In exceptional cases where it is not
possible to adhere to this time 1imit, the disciplinary
author ity should repo t the matter to the next higher
authority, explaining the reasons for the delay.

(G.L.,C.S. (Dept.of Per,), OM. No,
39/33/72=Ests(A), dated the 16the
December, 1972)

6. . 6. In spite of the instruction referred to ab0ve
instances have come to notice in which government servants
contined to be under suspension for unduly long period.
Such unduly long suspension, while putting the employee co
concerned to undue hardship, involves payment of subsis=
tence allowance without the employee performing any usefil
service to the government, It is, therefore, impressed on
all the authorities concern,d that they should scrupulous
observe the time limits laid down in the praceding
paragraph and review the cases of suspension to see
whether continued suspension in all cases is readly
necessary., The authorities superior to the disciplinary
authorities should also give appropriate directions to
the discipliary authorities keeping in view the rrovisions

contained above.
(G.LMMH.A,,OM, No,11012/7/76=-Ests (A)

dated the 14th September,1978)
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7. It is once again reiteratzd that the
provisions of the aforesaid instructions in the matter

of suspension of government employees and the action to
be taken thereafter should be folloved strictly. Ministr
of Finance y» etc, may, therefore, take appropriate actio
to bring the contents of the aforesaid instructions to
the notice of all the authorites g#fx& concerned under
their control, directing thm to follow those instruction
strictly.
(GJ.LMH. A, ,D.P. 8 A.R.,, OM,. No,42014/
83-Est.(A), dated the 18th February 1984)

8. All authorities receiving information/
report about the continued suspension of officials from
their subordinate authoritiss should carefully,examine
each case and ssze whether the continued suspension of
an off icial is absolutely necessary or the suspension
should be revoked by transferring the official to
another post or office.

9. In order to ensure that above instructions
are scrupulously observed by subordinate authorities,
all cases of suspension may be reviewed regularly,
particularly those where officials are under suspension
for moye than six months, and wherever it is found
that the official can be allowed to resume duties by
transferring him from his post to another post, orders
should be issued for revoking the suspension and
allowing the official to resume duties with further
direction as may be considered desirable in each
individual case.

10. In respect of cases where it is found tha
the competent authpor ities have not made reports in term
of these instructions serious notice @n the lapses
of such authoritiss should be taken as also considering
making adverse entries in their annual confidential
reports. Similarly when an appellate authority finds
that an official has remained under suspension for a

per iod exceeding six months and the competent autho-
rity has noo made reports in terms of these instruc-
tions, the appellate authority should also take serious
notice of the lapses of the concerned subordinate
authority and consider ﬁaking adverse remarks in annua

conf ideotdal re (D.G.P&T 'sLETTER NO .20l /43/76-D1IS
5 Teports. 79 DATED THE ISth JULY/lg € )
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13% It would be clear from the facts of the
case that the time limit prescribed ~in the aforesaid
jnstructions regarding the total period of suspension
both in respect of investigation and disciplinary pro=-
ceedings has long been exceeded. There is nothing in the
submissions made by the respondents to indicate that such
exceedind,fﬁggfiimits prescribed has been reported to

the higher authorities or. whether the circumstances in
wh ich continuance of suspension has become necessary,
have been reviewédby the higher authorities and a decisi
has been taken thereon, All that,has been stated, is

that the matter has been entrusted to the C. B. I, and
further action in thisregard will be taken after obtain-}
ing a report from the C. B. I, We are aware that when
C.B.I. undertakes investigation into the fingncial
irregularitiss, it does take 2 fairly long time in
completing the investigation, This , however, ipsofacto ¢
cannot justify, keeping the government servant under
continued suspension. It is necessary to c0nsiéfﬁg circ-
umstances and dec ide whethef it is necessary to keep

the government servant under cont inued suspension, keepi%

in view the nature of allegations and also possibility of
government servant causing any hindrance in the invest i-
gation in case he is reinstated in service., There is no
indication in the counter aff idavit that commpetent ‘
authority has applied its mind to such circumstances and
then decided that it is absolutely necessary to keep®

the
the applicant under continued suspension. In/case of

State of Madhya Pradesh V/s L. P. Tewari (1994 SCC
(L &S ) 993, the Hon'ble Supreme court inter-alia

held that non serving of charge sheet within the time

1imit prescribed for issuance thereof may vitiate the
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order of suspension, No doubt, in the aforesaid case,

the statutory rule its21f provides a time limit within
which a charge sheet is to be served whereas theré is
no such statutory provision in Rule 10 of CCS (C.C A,
rule) 1965, However, the provisionjof Rule 10 of CCS
(CCA rules)1965 gfévsupplemented by Executive instruc-
tions issued by the Government of India to which we

. have already referred, which lay down certain time-limit
for serving of the charge-sheet, Admittedly these time-
limits have been §$§?eéfd1ong back and no justifiable

reasons have been adduced for such exceeding time-1limit,

14, In an earlier case of O.P.Gupta V/s
Union of India (1987) 5 ATC 14, the Hon'ble Supreme
court held that lonog continuation of suspension pending
departmental enquiry is punitive and affects means of
-1ivlihood of the suspended employee. It further held
that such employees are entitled to make representation
to the government‘for exped it ious disposal of the
departmental proceedings and if disregarding such
representation, the author ities continue to keep the
emp loyeefunder suspension for an unreasonable long
period, their action would be arbitrary, unjust,unfair

: and malaf ide and againg the principles of natural

o justice. No doubt, in the aforesaid case the period

fo suspension was nearly 1l years,rwhereas it is only

13 months in the present casé?i&e have seen from

O.P. Gupta's case that delay in finalisation of depart-

mental proceedings was broadly due to ¥x& prolongled

litigation in various courts. In the case, before us,

there is no such history of litigation, which may have

resulted in delay in initiating énd completing the

: Disciplinary proceedings. Therefore, even a period of

\Sgij months of suspension without even serving the charge




" noted the decision of O. P. Gupta. (Supra )
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sheet would priqg-facie appear to be an unreasonably .
~ %he .
long period, infabsence of any justif ication therefer,

15% In the case of D. C. Mangleshwaran
V/s “ov-Yndont of India (1987) 2 ATC 828, Madras bench
of the Tribunal examined var ious Executive instruct ion
issued by the Government of India laying down the time
1imits for issuance of charge-sheet and completing the
disciplinary proceédinqs. it noted that various inst-
ructions indicated anxiety on the part of government
of India to see that undue, hardhsip is nd caused
to the officerswho are kept under suspension N8N there
ic considarable delay in investigation and conduct of
encuiry. In a recent case of Sudhir Kelg&nkaR V/g
Union of India (1996) 33 ATC 431, Bombay bench of
the Tribudal relying on the decision of Mangleshwaran
held that since no charge sheet was served on the
applicant therein within the prescribad period and
also since resrondents did not place any material
before the bench to show why wky the continued sus=-
pension of the aprlicant is justif ied, guashed the
order of suspension, While deciding to interfere into

an interlocutary order of suspension, Bomaby bench

16, As we have already pointed out,

the respondents have'ndhgiven any justification for
the continued suspension of the applicant except
making bald statement that the investigation has been
entrusted to the C. B. I, It is also on record that
the applicant hagu%%%giggﬁlgfrgpresented to the

government including/memor ial to the President for

revokation of the suspension, but no action appears




B

to have been taken on the same, Ve have also noted
that after completion of first six months of suspension
the competent authority was required to increase subs-
jstence allowance by suitable amountnot exceeding 50%
of the susbsistence a2llo ance earlier granted, if the
per iod of suspension was prolonged due to the reasons
not directly attributable to the government servant.
These instructions were also not complied with by the
sutheorities concerned in this case and it was only

after specific direction was issued by this bench to

the respondents, an order haézgggued, increasing the
gquantum of suspension allowance. Such unexplained
delay in revising the subsistance allowance, also tend
to indicate lack of application of mind on the part

of the authorities.

L7 We may at this stage also refer to the
plea taken by the respondents that Allahabad bench of
Administrative Tribunal does not have territorial
jurisdiction in this case. In this regerd, we have
seen the provisions contained in Rule 6 of the Central
Administrative Tribunal \{ Frocedure) rules 1987. This

rule reads as follows ¢

Rule 6_: PLACE OF FILING APFPLICAT ION

An application shall ordinarily
be filed by an applicant with the Reqis-
trar of the bench within whose jurisdic=-

+LioN e

(1) the applicant is posted for the time
be ing, or
(ii)the cause of action, wholly or in

part, has arisen

XXXXXX‘X,X,X,X,XXXXXX
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18. Admittedly the applicant was placed
under suspension when was posted at Meerut. The cause
of action, therefore, had arisen almost partly at
Meerut, which comes under the territorial jurisdiction
of Allahabad Bench. We are, therefore, unable to

accept the contention of the respondents in this regard.

19. Inview of the foregoing, we are not
convineced that there is any justification to keep

the applicant under suspension. Therefore, the impugned
order of suspension is hereby quashed. The applicant
shall be re-instated in service forthwith. The manner
in which the period of suspension already undergone
shall be treated, shall be subject to the final outcome
of the disciplinary proceedines contemplated. Nothing
in this order shall preclude the respondents from
taking action as they deem fit, if at a later stage

a charge-sheet is served on the applicant and the
gravity of the charges levelled warrant any such

action against the applicant.

20 . Parties shall bear their own cost.

1
b Ko

Meniber (J) Member (A?




