Qriginal Auplication Me, 228 ef 1996

Allahabad this the_A4|n  day of Mayedv 1998

Radhey Shyam Misra, $/e Late Raja Ram Misrs, C/e
shri $.N. Misra, Quarter Ne, 804/, Diesel Lecemetive
werks Celeny, Varanasi,

- Applicant

Versus

- The Unien of #ndia, through its General Manager,
Diesel Locomotive works, Varangsi,

iespondent
By Advocate ori amit Sthalekgr
QR DER

By Hen'ble Mr, D.9, Baweia, Member ( A )
This application has been filed seeking a

relief of payment ef interest for delay in payment ef
the settlement dues of death-cumeretirement gratuity,
leave encashment, post retirement settlement trevelling
allewances and packing allewance and aglse the ameunt

withh@le from the proviaeat fund,

2. The applicant while working as sterekesper
Grade IIl in Uiesel Locemetive Werks, Varanasi superannuated
en 31.5.1988, The applicant at the time ef retirement, was

net paid the settlement dues of death—cua—retirement gratuity

leave encasmment, travelling allewancey #0d packing allew
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A sum of B, 1000/~ was alse retainea from the provident
fund. The applicant submits that before tetirement
he was issued a charge~sheet dated 18.].1998 fer majer
penalty, The inquiry was cenducted and finally the
applicant was exonerated of all the charges as per
order dated 10.9.92 ef the disciplinary autherity,
The spplicant was also eccupifg , railway quarter at
the time of retirement which was being shared with
his yeunger brether also working in Diese! Lecomeotive
Works, Veranasi, He made a request for slletment ef
the quarter in the name of his brethgr which was dene
enly en 23,4.92, Evictien proceedings were initiated
startea against the spplicant under the public Premises
(Eviction of Unauthorised Cecupation)Act, 1971 and as
per the order of the cempetent sutherity under the Act,
the spplicant was directea to pay the rent ef
Bsa 29,480,711 for unautherised retention of the quarter,
The applicant filed an appeal against the same before
the Additienal District Judge, Varanasi which was
allowed as per the order dated 22.5.93. The pending
settlement dues of the applicant, were paid to him
bn 13.7.93 and 21.,7.93. The applicant made a represent-
ation for payment of interest on account ef delay in
payment of settlement dues, ﬁewever, this request was
rejected as per erder dated 25.3.95, Being aggrieved
by the same, the present application has been filed
on 12.3.96, The applicant has seught the reliefs
advancing the fellewing greunds;
@) As per the judgment ef the aAdditienal Oistrict
Judge in the appeal, it has been wirected te recover
enly the double of the ppel rent fer occupation eof
the quarter from the peried 31,1,89 to 23.4.92

implying that the applicant was not an unauthorised

eccupation of the quarter. 1IN view of this, there
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was ne justificstien®r . ithholding the past
retirement settlement dues.

b} The applicant was entitled fer payment of the
cemmuted portion ef the pensien as per the extant
rules and the payment was accordingly made to him
without any eonditiens attached,

¢) There was ne delay attributable te the applicant
and therefere, the applicant is entitled fer payment
of interest for delay in payment of the settlement
dues,

3. The respondents have filed the counter
affiaavit, stating that the applicant was issued g
major penalty charge-sheet Wefere retirement in January,
1988, and interms ef sub rule 1(c) of Kule 1O of Railway
services(Pension) Rules, 1993, the applicant was net
entitled for payment of the gratuity until the cone
clusion of the disciplingry proceedings, Accerdingly
the payment of deathecumeretirement gratuity was withe
held, The respondents alse submit that in terms of
Rule 5 of Railway Services(Commutation of Pension)
Rules, 1993, the applicant was also net eligible for
payment of commutation value of fraction ef his prom
visiongl pension authorised under Kule 10, tHowever,

due to administrative errer, the applicant was paid

an amount of k.40, 794/~ as commutation value of his
pension, When this errer was detected, the payment

of leave encasiment of k. i6, 184/~ ana other dues were
withhela ana these amounts have been paid to the
applicant aftexr fimglisation eof t?:rgtsclplznary
proceedings, The respondenis have/ pleaded that the

payment of death-cum-retirement gratulty(for short

L.CoRoGo) was withhela also due te Nommvacation of
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the quarter occupied by the appiicant at the time of
retirement in terms ef the Railway Beard's letter dated
31.12.1990. The applicant was entitled for payment of

0. R.G. on vacation of the quarter oen 27,4,92 but because
of the disciplinary proceesings pending, the payment ceuld
be arranged only after 10.9.92 when the disciplinary pre-
ceedings concluded, The payments have been arrarged to

the applicant gs under;

sl ne, Head Amount pPaid Date

i Leave Encashment

Lransfer & packing .18, 209-00 13/07/93
allewance
2 GliS. - 8O B.01,544-00 13/07/91

3. Gratuity B5¢32, 175=00 03/02/94

in view of these facis, the respondents contend
that the applicant is not entitled for any payment of the
interest, as claimed. The respondents plead that the

present applicgtion deserves to be dismissed,

4, The applicant haikﬁpnteated the submissions

ef the respondents through/rejoinder-reply, The applicant
has submitted that he had retired enm 31.5,1988 and therefore,
the KHallway Sewvice Pension Kules ef 1993 are not applicable
in his case. The applicant submits that he was governed by
the Hules 2801 te 282) of Chapter XXvii of Indian Kailway
Establishment Code, Volume II. As per thése rules, the
applicant was entitled for payment of cemmutation ef pensien
as per Appendix 'L' of Inaian Railway Establishment Cede,

Velume II. The other grounds raised in the O¢Ac, have beer
re-affirmed, Tét
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9, I have heard shri R.C. Jauhari, learned counsel
for the applicant and Sri Amit Sthalekar, learned counsel

for the respondents, The recerds are carefully perused.

6, From the rival cententiens it is noted that

the nen-payment ef the settlement dues was onh acceunt ef

two causes - (a) disciplinary proceedings pending against
the applicans,befere retirement, (b} mon-vacatien of the

quarter occupied by the applicant at the time eof retire-

ment., Taking first issue of withholding of settlement

 dues, it is admitted fact that the applicant was issued

a charge-sheet for major penalty befere retirement en
18, 1.1988, Theinquiry was cenducted and the final erxder
has been passed by the disciplinary sutherity on 10.9.92,
The respondents have submitted that in terms of sub rule
1{c) of Rule 1O of Kallway Service(Pension Rules) 1993,
the applicant was not entitled for payment of gratuity
until the cenclusion of the disciplinary preceedings,
The appliéant bhas contested this submissions of the
respendents, stating that since he had retired en
319,68 , 1993 Pension Kules will not apply in his

case, Thne applicant has submitted that his case eof
settlement dues wa$ governed by the provisions in
Chapter XXVII of Indiagn Railway Establishment Cede,
Volume II, On going through the respective rules
breught en recerd byzggtber parties, 1 am inclined

to acciept the centention of the applicant, Taking

that the applicant is net governed by the 1993 Pension
Rules, the issue will be examined with respect to the
rules cited by the applicant with regard te withhelaing
of the payment of the D.C.R.G. en account of disciplinary
proceedings in process at the time of retirement, The
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applicant has breught on recerd with the'rejeinder 5
At R.A,«], the estract of the rules, It is noted
that these rules de not cover the precedure to be
tfollowed for payment of D.C.K.G. incase‘disciplinary
proceedings were pending against the employee at the
time of retirement, However, en geoing through the
Chapter XXIII of Indian Rallway Establishment Code
Volume II, it is noted that Kule 2308 A prevides that
ne DsC.H.G. shall be paid to an employee against whom
the departmental or jumicigal proceedings have been
instituted befere retirement unti] conclusion of such
preceedings and issue of finasl orders thereon, This
provisien is same as provided in the 1993 Rules

cited by the respondents., In view of the clear pre=
vision of the Rules, the contention of the applicant
is not tenable ang respendents were fully justifieg
in withhelding the payment of D.C.K.G. AS indicated
earlier the final erder by the disciplinary aubhority
wWas passed on 10.9,92 and, therefere, as per the extant
rules.the applicant was entitled for payment of D.C.R,.G,
thereafter only,

7o The applicant had been not paid other settlew
ment Jues of leave encashment, transfer and packing alle
Swahces and group insurance scheme, The respondents
have taken a plea that due to administrative errer, the
applicant was paia the cemmutatien of pensiocn which wes
Mot due as per the extant rules on account of disciplie
Rary proceedings pending @gainst the applicant at the
time of retirement, The respondents have brought eut

that an amount of .40, 794.00 of cemmutation of pensien

WaS = pald to the applicant in escess and therefore,
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when the error was detectea, the other!payments of leave
encashment etc. were withheld. The applicant has contested
the claim of the respondents, stating that the spplicant was
entitled for payment of the commutation of pension and rese
pondents have made the payment without attaching any condiw
tions, The spplicant ras cited the rules contained in the
Chapter XXIX in Indian Railway Establishment Code Volume 11
stating that in terms of Appendix 'XL', the applicant was
entitled for commutation eof pensicn, 1 have carefully gene
through the rules and find that in Rules2903, it is clearly -
previded that railway ssfvant against whom the judicial or
departmentsl proceedings have been institdted, shall bot be
permitted to commute any part of his pensioh during the pebhe
dency ef such preceedings. Appendix'XL' is not relevant to
this issue as it only details the procedure to be fdalleowed
for commutation of pension with reference to the Rule-2%10.
In view of the specific provisicn in the rules, the applicant
was not entitled for payment of commutation of any pensicn
and, therefore, the respondent$ submissien that the payment
of B.40, 794=00 was paid in excess due to an administrative
error, is acceptable. since the applicant has réceived the
excess asmount which was net due te him, the action of the
respondents to withhold the leave encashment and settlement
dues, was feir and justified. AS per the rules, the payment
ef commubation of pension became due only after conclusien

of the disciplinary proceedings.

8. Keeping in view the deliberations in para=6
}and 7 above, it is concluded that the action of the
respondents in withholding the payment of the D.C.R.G.
as well as commutation of pension was valid a% per the
extant rules laid dewn, The gquestien now arises
whether as per the order passed by the disciplinary

2
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authority dated 10.9.92, the applicant is entitled for
claim of payment of interest for delay in payment of
settlement dues. The applicant has claimed tbat he is
entitled for the payment of the interest fer delay}in
payment of D.C/R.G. in terms of Railway Board letter
dated 03.9.P breﬁght on record with the rejoinder at
R.A.=6, On gobng through this lette;}it is noted that
in para-3 it is previded.that ne ppyment of gratuity
is to be paid till the conclusion of the disciplinary
proceedings and issue ef the final exders thereen. .
1f the gratuity is allowed to be pald by the competent
authority en the cenclusion of the preceedings, the same
will deemed to have fallen due on the date of issue of
the orders by the competent autherity. Keeping these
provisions in view, the applicant's claim does not
sustain. However, it is noted that the applicant has
brought on record the copy of the railway board's letter
dated 15.4.91 at annexure =£IV which has been im Bssued
in centinuation of earlier circular dated 03.9.79 ref-
erred to ghove. This circular lays down the conditions
interest
under which the/<es% is payable for delay in payment of
D.C.K.G. This letter provides in para 2(i)(c) that
incase the railway servant is not fully excnerated on
the conclusion of dis¢iplinary/judicial proceedings
and where the competent sutherity decides te aplow
payment ef gratuity, in such cases, the payment ef
gratulty will be deemed to have fallen due on the
date of issue of orders by the coempetent suthority.
This circular, hewever, pretiaés that incase the ;%
railway sexrvant is exonerated of agll the charges and v'%
DeCelieGe is paid on she conclusien of the preceedings

then the payment of D.C.H.G. becomes due fer payment

following the date of retirengf. In the present Case,
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on going through the erder of the disc.plinary authority,

it is noted that the applicant has not been fully ex-

oneratéd of the charges aid the disciplinary authority

has taken a lenient view amo no penalty has been imposed

abd only a displeasure has been cemweyed. Keeping in

view the provisions in the Bailway Board's circular

cited by the applicant and the fact that the applicant

hagfbeen fully exonerated of the charges, I am inclined

te hold the view that the applicant is not entitled for

payment of the interest for delay in paymeht of UeCofl,Ge

from the date of retirement, Inview of the findings

recerded with regard to the payment of commutation of

pension, the c¢laim of the applicant fer pasyment of

interest on the delayed payment eof leave encashment,

group insurance,efd transfer and packing allowances

also does not survive as the applicant had been allewed

the payment much more than whal was due to be paid due

to error by way eof cemmutatioa of pensiogéicit is, however,

noted that the payment of settlement dues/ had beceme due

after the conclusion eof the disciplinary preceedings, have

been paid after considerable delay., Fer this delay, certainly

the applicant is entitled fer the payment of the interst

as the respomdents have not come out with aby cogent reasons

to explain further delay in release of the variéus payments,

Keeping in view the provisions in the Kailway Board's

circular dated 15.4.91, it is provided that the applicant
of 12% per ahnum

is entitled for payment of interestlon the deﬁ?é in payment

of D.C.HeGsy, leave encashment, group insurance transfer

ahd packing allowances for the period beyend 3 months from

11.9.92 ti{%ethe actual date of payment of the varbus

amounts onlgifferent dates, JLL<brWPhthe PRoet L dine
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9, It is noted that the payment of D.C.H.G.

was also withheld en account of non-vacatien of the
quarter eccupied by the applicant at the time of
retirement, The applicant has made elaborate avelrw
ments to establish that the applicant was not ube
authorisedly eccupying the quarter. From the facts,
it is noted that the competent authority had passed
the order under the Public Premises(Eviction of Un-
authorised Occupation) Act, 1971, fer payment of

penal rent treating the occupation of the quarter

as unauthorised, This was éhalhnged by the applicant
in appeal before the Additionel dstrict Judge and
the Additional District Judge in his judgement dated
22.5,93 allowed recovery of rent only at the double
rate of fss130/= for the peried from 03.2.90 te 23,4.92.
The applicant based on this judgment, has contended
that since only the double rate was erdered to be
recovered, this would imply that the applicant was
allowed te retain the quarter and was not uhauthorised
occupant of the same. The respondents have controverted
the averments ef the applicent, The respondents have
al so made the averments that though the applicent
vacated the quarter on 27.4.92 but bis D.C.R.G. erd
other settlement dues could not be released as the
disciplinary proceedings were pending which were
concluded on 10.9.92. It is thus, evident that the
D.C.BeG. and other settlement dues were wekthheld

| mainly on account of the disciplinary preceedings
pending against the applicant. The merits of the
claim of the applicant with regard te the interest
with reference te the disciplinary proceedings, has
been alpeady gene inte aboye and findings have beebl
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recorded. In view of this, it 1s felt that the issue
with regard to occupatien of the quarter whther
authorisedly or unauthorisedly is not very material
and, therefore, the merits of this aspect are neot

being gene into.
10, In the light of the above deliberations,

the O.A. is partly allewed with the directions for

payment of interest as detailed in para =8 above.

by,

Mo order as te costs.
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