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/ OPEN COURT,.
s :
ENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH ALLAHABAD.
original Application No. 413 of 1996,
allahabad; this the 02nd day of aApril 2003.
Hon'ble Maj Gen KK srivastava, Member-a.
Hon'ble Mrs. Meera Chhibker, Member-J.
1. Bahori Lal
son of shri Mukat singh
working as E.D.M.P. at Branch Post Office,
sakari Jungal (Ujhani), :
District: Badaun. ‘
|
\
| - 2% smt. Kamala Devi

| : wife of shri Bahori Lal |
: working as substitute E.D.M.P. at Branch !
post Office, Sakari Jungal (Ujhani),
District Badaun. 1
|

Both residgent of Burra Faridpur,
post Sakari Jungal, District: Badaun.

...‘........Applicanté.
(By Advocate : Sri A Kumar)

versus.

¥y Union of India ’ |
through Post Master General,
Bareilly (U.P.) |

2. The superintendent of Post Office,
3, shri suresh Chancdra Sagar,

sub-Divisional Inspector (south)
sub-Division, Badaun. i

4. shri Kalyan singh |
son of shri sheopal singh : i
working as E.D.M.P at Branch Post office,
sakari Jungal (Ujhani) Distt: Bacaun,

Resident of village Burra Faridpur, \
Post sakari Jungal (Ujhani),
District Badaun.

t ' s s RespODdents

(By Advocates: sri S.C. Tripathi/ \
sri M.K. Upadhyaya)

(By Hon'ble Mrs. Meera Chhibber, FeMs )

BY this O.A., filed under section 19 of the
Administrative Tribunals act 1985, the applicants have |
|

challenged the appointment letter dated 22.3.1996 |
(Annexure A=1) anc notification dated 15.2.1996 (Annexu%e-Z).
By Annexure A-l_shri Bahbri Lal was shown to be absent from.

i
duty w.e.f. 18.1.94 and since the arrangement of substiFute
|
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nominated by him vozked more than 180 aayg)the authorities
felt,that,there was need tg engage akgeraon to look i
after the work of E.D.M.,P. sSakari Jungal. accordingly
shri Kalyan singh was provisionally appointed as E.D.MP
sakari Jungal. In the said letter it ig made clea???tﬁe
provisional appointment is tenable till Disciplinary
proceediings against shri Bahori Lal arelfinally disoosed of
and he has exhausted all the channelc of departmental as‘
well as judicial appeals. It is further stated there la)‘
that in case it is finally decided not to take Bahori
Lal E.D.M.P. into service then he will pe continued on
provisional basis till regular appointment is made, but}
in case shri Bahori Lal is taken into service his
provisional appointment shall be terminated without notice.

i
By ‘Annexure a-2, five persoes were called upon to give |
application alongwith support ing documents, in case they
were interested in serving with the respondents. The |
applicant has also sought a direction to the respondent%
to constitute Medical Board of Eye Spa¢ilist who will
examine applicant No.l medically and if he is found ‘

\

medically unfit for postal servicg,he should be discharged

on medical grounds. Learned counsel for the applicant |

|
submitted at the out set that on22.12.1999, the office

of chief Medical officer certified that the applicant is
totally blind in both the eyes. Therefore, he shall not
be pressing relief No.2, Applicant No.l is the person

who was initially appointed as E.D. M.P at Branch Post
i
of fice sakari Jungal (Ujhani) District Badaun and |
\
applicant No.2 is wife of shri Bahori Lal i.e., applicant
1

No.1 who was working as substitute in place of applicant

No.l.
20 The grievance of the applicants in this case is
that the wife of applicant NO.l was engaged as

substitute, but she was arpbitrarily denied the duty aLd

another person namely shri Kalyan singh (respondent Np.é)
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sanctioned even though he has been sending his medical

-3 : .
has been appointed provisionally on the said post, vide i
appointment letter dated 22.3.1996. The applicants have
submitted that without putting an end of applicant No.f
service, respondents could not have terminated the
service of applicant No.2 .as Substitute nor could they
have given appointment to another person on provisional
basis because applicant No.l has been appointed as a
regular E.D.M.P. at Branch Post. office, sakari Jungal
on 13.08,1979. It is further submitted by applicant
No.l that his medical leave was duly sanctioned w.e.f.
24.12.92 to 17.4.94, but thereafter, his leave was not

‘

r
certificates from time to time. The lastimedical certlﬁlcate
is said to be deted 22.1. 1996 +in which doctor has ddV1$ed
treatment of 3 months in pistrict Hospital Budaun

(annexure 4). since the respondents according tc the
applicant,acted in an arkitrary manner they haﬁk no

other option, but to file this 0.A.

34 The O.A. is opposed by the rcspondents who submitted
by stating:that applicant ! Mo.2 was engaged only as | |
substitute and since the main appointee himself has beén
removed from service vide order dated 31.7.87 she cannot
have any right to continue on the saiad post. More overj
she is not an employee of the respondents, therefore, her
application is not maintainable. They have also submlttea
that the applicants have not exha%ifed‘Eiizéfipartmental
remedy in as much as, if they were »'/they ought to
have filed representation to the higher authorities,
but without approachiﬂg the higher duthorltlea, the
applicants filed the present O.A., therefore, 2 gt s nét
maintainable. ON merits they have submitted that shri |

‘
Bahori Lal was granted leave on medical certificate
wee f, 4.12.92 ko 17.10.94 due toO defect in his eye sight
and during this period the applicant provided five
substitutes on his responsibility out ot Whlc%’lnltlally
it was shri Bhure and for subseguent 2 occasions it | :
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was shri Harvesh singh and from 18.08,93 to 17.10.193%4 |

smt. Kamla Devi his wife..Thereafter, the applicant rémained

absent from duty w.e.f. 18.10.94 . without proper applicaﬁion

of leave. Thé maximum leave admissible to a person is oqu s

180 days as per Rule 5 Of-E.D.A s(conduct & service) 3 =

Rules 1964 and if an E.D.A remains on leave for more tAan

180 days at a stretch, he ceases to be an E,D,A, and in|

such case the substitute may be discharged by the appoi@ting 3

authority and if the absence from duty of the regular '

E.D.A. is likely to last indefinitely, the appointing

|
authority is required to take immediate steps to make

a regular appointment. In the instant case, the applica%t
No.1l had been absent for about 2¥2 years upto 17.10.199h
and, tHereafter, it was not correct to continue his
substitute smt. Kamla Devi any longer. In support of t@eir
contentions they have annexed letters written by the |
authorities from time to time. He has also invited ouri
attention to the letter dated 22.03.1996 whereby the i
superintendent of Post Offices (In short S.P.0Os) was 1
directed to take suitable action, as the applicant No.#
has lost vision and was not in a position to work. It Tas
further stated therein that leave can be sanctioned only
on receipt of medical certificate or report of Eye |
Specilist. Therefore, the office of Post Master Generai
Bareilly Region had directed the S5.P.0Os to deal with t#e
case at his end. They have further submitted that sincé

‘
sri Bahori Lal had submitted his medical certificates from
private doctors, he was asked to report the District
Hospital for getting his eye examined by an eye |
specilist vide letters dated 13,02 .1995, ' 8.,3.1995, ‘
7.8.95, 9320.95 and 8.11.95, but he dic not get his eye
examined. The applicant was asked to change his
substitute., It was changed from 26.12.1994 to 23.2.19#5,
but therﬁgizgzﬁ%RSELépplicant did not change his i
substitute'@md she was not allowed to work from 23,2. 995,

They have relied upon the letters annexures C.A. 4|tojc.a8




“scthl amongst other candidates and he belongs to O.B.C.j

- -
Of their | il -

|
Therefore, keeping in view the position
: |
of the applicants, in not joining the duty for a very long|
|

|

time askhaving lost his eye sight, the appointing authorit%
initiatedlcase for provisional appointment of E.D.M.C and
appointed shri Kalyan singh Wiea.£.:22.03.1996, They have
further submitted that applicant No.1l was given & cnargesjeet
on account of his unauthorised absence and after holding |
enguiry the applicant was removed from service vide order#
dated 31.07.977. The applicant challenged his removal ' }
order by filing an appeal, which too was rejected on 30'4T2001
(Respondent's counsel has produced the original records
for our perusal). The respondents ha¥talso submitted that
the essenﬁial gualification for the post of E.D.M.E was
8th standard but the High school has'to pe given preference.
gince shri Kalyan singh was having highest markes in High§

\

categxy, he was entitled for the preference. Thus he was
1

selected as E.D.M.C. Therefore, there is no illegality

in giving appointment to shri Kalyan singh on provisional

basis.
i

4, The counsel for the private respondents also sdeitted
that he submitted applicaticn pursuant to the letter issPed

by the pDepartment and he was selected because he was havﬁng
hichest marks and ﬂis appointment was only on provision

pasis till shri Bahori Lal's case was decided finally i

the Disciplinery proceedings and since Sﬂri Bahori Lal

has already been removed from service, the applicant has

no right to challenge his appointment.

B we have heard learned counsel for the partiés ané

perused pleadings as well.

6. The applicant has admittedly been removed from

service w,e.f. 31.07.1997 and the said order has not

been challenged by him in the court of law meaning therkby
|

that he has accepted the removal passed by the respondents.
|
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The respondents have explained it in detail as to why the
\ 1
need arose to engage another person on provisional basis%

pecause the applicant was absent from a very loang time.
Initially his leave was sanctioned by the Competent
Authorities, thereafter, his leave was not sanctioned

and inspite of letters written to the applicant to get qimselﬁ

medically examined by Eye Specilist, he did not report

to Eye Specilist. Therefore, all this period was treated

as unauthorised absence. The respondents have also annexed

annexures to show that if a person remains absent ‘

unauthorisedly for more than 180 days, he ceases to be an

E.D.A. In the instant case admittedly the absence of the

applicant is mucn more than 180 days, therefore, he hadi
no right to continue on tne said post especially whefl ’ni
had lost his eye sight in both the eyes. It goes.- without
saying that a substitute can not havetbetéer right thanj
regular appointee because the substitute works only on
guarentee of regular employee for tie period of his
sanctioned leave. There seems to be logic behind this
arrangement, otherwise, the substitute will work

indefinitely and this can be made a back dopr entry
|
any longer. Therefore, in our considered opinion we @a#aet

when the main employee is not in a position to work

find any illegality in appointing respondent No.4 as
provisional E.D.M.C. in the facts and circumstances o8,

explainea. above.

T The O0.A. is accordingly dismissed with no order

as to costs.

A 1

Member=J. Member =4 .
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