Open Ceurt

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH ALLAHABAD,

Originel Applicatien Ne.41l ef 1996.

Allahsbad _this the Joth day of February 2004,

Hen'ble Mr.Justice S.R. Singh, V.C.
Hen'ble iMr, D.R. Tiwari, A.M.

C.L. Gupta

s/e Late Baij Nath Gupta,

Ex- Head Geeds Clerk,

R/e Village Nai Basti, Menuari,
P.O. Manuari, District Allahabad.

6o o'oAPplicantq
(By Advecate : Sri K.K. Mishra)

Ve rsus.

1. Jnion ef India
threugh General Msnager,
Nerthern Railway,
Bareda Heusej New De lhi,

2 Divisienal Railway Manager,
Nerthern Railway,
Allahabad.

3. Sr. Divisienal Cemmercial Manager,

Nerthern Railway, Allahabad.

4, Divisienal Cemmercial Msnager,
Nerthern Railway, Allahabad.

O Sri Hem Raj
Statien Superintendent, Bharthana,
C/e Sr. Divisienal Operating Manager, A
Divisienal Railway Msnager, Office |
Nerthern Railway, g
Allahgbad. }

es e .Respor+ents.
(By Advecate :Sri G.P. Agrawal) |

(By Hen'ble ir.Justice S.R. Singh, V.C.)
Heard Sri K.K. Mishra learned ceunsel fer the E

applicant, Sri G.P. Agrewal learned ceunsel fer the respendents

and perused the pleadings.

2. While the applicant was werking as Head Geeds
Clerk at Bharthens Railway Statien, he was served witp the
charge meme dated 28.02.1990. The gravamen against 'thLe

applicant was that he delivered six wagens ef oil
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cake of Bharthana Railway Statien en 18,08.1987 te IM/s
Sunil Salwax India Ltd., Bherthaena witheut receiving
Railway Receipts er indemnity bends. The Geeds, accerding
te the charge mems, were besked frem Gandhi Dham

Railway Statien in faveur ef self and were te be delivered
en preduction ef Railway Receipts or indemnity bond%.

The Railway Receipts were directly sent by the cens;gnor
te the Bank and it was fer the depoesiter . ef the pri&e

of the Geeds te ebtain Railway Receipts with endersement
from the Bank er in the absence eof Railway Receipts and
receive delivery thereef frem the Railway en preductien ef
Railway Receipts on furnishing indemnity bends. The Geeds
wers delivered, accerding te the chérge meme, witheut
ebtaining Railway Receipts er Indemnity Bends as a

result ef which the ewner of the Geeds filed claim ageinst
Railway Administratien fer recevery of Rs.l1,18,990/- per

wagen by way ef cempensatien.

3. Enquiry was cenducted by Sri Atiq Ahmad Siddiqui,
C.M.I, Aligar Junctien exparte and en the basis of
available material, the Enquiry Officer recerded fellewing

coenc lusions and findings in his repert dated 01.11.19%4:-

"Cenc lusien: Keeping in view the statement, cress-
examinatien of PWs, C.O. and the decuments on the
fils it is cencluded as under:-

1) That the cencern R.R were lying with the party
which were return by the Bank te the censigner. M/s
Bensilall Challar Lal Menser,

2) Ne.l Bend was executed by the ferwarding statie
or M/s Sunil Salvew (HW) India/BN beceuse ne such
remark was passed in the delivery beek by S5h. C.L.
Gupta fer granting delivery en I/Bend.

3) That stetement ef C.O0. cenfirm the facts that
the I Bond ef Ferwarding Statien were said| te have
been lying executed with the agent of the party
withsut the signature ef the SS ef forwarding statie

4) S.5./BNT cenfirmed that Ne I Bend was signed by
him at BNT and ner the seme was breught toihis netic

|
5) The delivery was granted te the endorted Agent
was net under ruls en while granting delivlry en I

Bend . Y
|
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6) The R.Rs were not ceollected frem the party
after 15 days is alse against Rule.

7) Ne deubt he (The C.0.) realised the freight
charges frem the party at the rete of Rs.6526/-

per wagen and made ever the SS/BUI and remitted aleng
with, the statien earning but realisatien eof freight
charges were alse witheut verificatien eof the inveice

FINDINGS ;= After careful cesnsideration ef statements
and Cress Examinatien ef the P.W.S and C.O. and
recerds en file I the under sign witheut being
prejudice €ame te the term cenclusien that said Sh.,
C.L. Gupta HGC/BNT made ever the centents ef 6 wagens
2il cake Ex. GIME te BNT te a cencerned par&y witheut
ebtaining and Railway Receipt er I. Bend, which
caused a heavy less te Railway Administratisn as such
the charge levelled vide memorandum is preved witheut
deubt,

Sh. C.L. Gupta HGC4BNT vielated the Railway
Service Cenduet Rule 1966 3 (i) (ii) (iii)".

|
Cepy of the enquiry repert was furnished te the

applicant whe submitted his representatien., The Dis&iplinary
Autherity agreening with the findings ef enquiry ofﬂicer
held the charge levelled against the applicent as 'ﬁroved'
and imposed the penalty ef dismissal frem service vide

ersder dated 29.11.1994, a cepy of which has been annexed

as Annexure l. Aggrieved the applicant preferred an

appeal which came te be dismissed vide erder dated
29,03,1996 (Anne xure A-2)., These erders are the subject
matter of impugnment in this eriginal applicatien, i

4. Learned ceunsel fer the applicant has submiited
that the Geeds wers deliversd te M/s Sunil Salvew India
Ltd. against Indemnity Bends furnished by the lattarn,
Indemnity Bends, it has been submitted by the ceunsel,
were misplaced as a result ef 'seme censpiracy' in erder
te take undue adventage frem the Railway Administrdﬂien
by making false claim of the huge ameunt and by
misplacing er remeving th2 bundle of Indemnity Bends
frem the Railway Statien Bharthana se that the resp%nsibility
may be fixed upen the applicant., learned ceunsel fer

the applicant has further submitted that the Statioﬁ

Master, Bharthana wa%ﬁ in fact, responsible fer theilnss,
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if any, of the Indemnity Bends, that relied upen decuments
ware net furnished te the applicant aleng with the
charge meme @s a result whareef he could not get an

effective epportunity te defend himself at the enquiry.

Se Learned ceunsel appearing en behalf ef respendents,
en the ether hand, has submitted that the averments made
in para 17 of the ceunter affidavit te the effect that
Indemnity Bends being in the custedy ef C.B.I Lucknew
ceuld net be made gyailablete the applicant was net cerrect
and in fact the statement had been made by the D.C.M., Sri
D.P. Singh, en the apprehensien that Indemnity Bends

might be in the decuments that were seized by the C.d.l.
learned ceunsel has placed ;;reliance en the suplementary
affidavit filed teday by Smt. Anumani Tripathi, the i
present D.C.My;and submitted, on the basis ef dacumenﬁs
receipt frem the Court eof Special Judge, C.B.I iucknew

vide Annaxure R-1 te the supplementary Affidavit tha

Indemnity Bends were net ameng the decuments thatl were

seized by the C.B.I. '

S We have given sur theughtful censideratien te the
submissien made acress the bar, It is net in dispute that
in case it is establishsd that Geeds were de livered after
ebtaining Indemnity Bends the cherge levelled against the
applicant weuld fall flat, The Enquiry Officer has |
categerically held that Geeds were delivered witheut
ebtaining Indemnity Bends. ‘Railway Receipts, it is
net dis uted, were returned te the Censigner by the Bank

and the Enquiry Off icer has held that the cencerned Railway
Receipts were lying with the party as these were retqrned

by the Bank te the censigner, M/s Bansilall Challan Lal Mander
ané ne Indemnity Bend was exscuted by /s Sunil Sdlvex Ltd.
India, Bharthana te whem geeds were de liverasd. Ne reﬁarks

abeut exacutien ef Indemity Bends were mesde in the delivery

beek fer granting delivery te MW/s Sunil Salvex
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Lte, India, The finding, in eur epinien, being finding ef
fact based on assessment of evidence en recerd is net
epen for interference by the Tribunsel in view ef settled
legal positien that the Tribunal exsrcises the secendary
rele while the primary rele is exercised by the Disciplinary
Authsrities and in the absence ef patent illagality er
procedural imprepriety, the Tribunal eught not te
interfere with the cenclusiens and findings arrived at
by the Disciplinary Autherity: |
(1) Chairman and Msnaging Directer, Unitea
Cemmercial Bank and ethers Vs, P.C. Kakkar,
A.I.R. 2003 Supreme Ceurt, 1571, |
(2) B.C. Chaturvedi Vs. Unien ef India, A.I.R. 1996,
Supreme Court, 484, |
Te learned counsel for the applicant has then centended,
relying upen the decisien ef the Hen'ble Supreme Ceurt in
Ram Chender Vs. Unien ef India and ethers, 1986 (1) A}T.C.
47 that the erder passed by the Appellate Autherity it
vitieted due te the resasen ef the Appellate erder being

cryptic ene., We are net impressed with the submissien made

by the learned ceunsel appearing fer the applicant. A
perusal of the appellate erder annexed as AnneenurewA+2
weuld indicate that the Appellate Autherity has adveried
itsalf te the questien raised befers it as alse te the
materiel en recerd that ne Indemnity Bend was handed pver
by the applicant te C.B.I Lucknew. In the circumstancés
the Appellate Autherity has recerded the finding that
questien ef sallewing inspectien ef Indemnity Bend dis net
erise. The Appellate Authsrity has alss advertesd itself

te the absence of any remarks by the applicant in the

de livery beek while granting delivery of Geeds in que%tian
te the effect that the delivery was granted en Indemn#ty
Bond., The plea that the Geeds were de liveresd en Indem+ity

Bend was net accepted by the appellate Autherity,
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8 Learned ceunsel fer the applicant then submits
that the punishment of dismissal frem service has been
inf licted by the Autherity ether then the Appe inting
Autherity. The submissien cannet be ceuntenanced. The
applicant was initially appeinted as Class IV employﬁe
by Assistant Persennel Ufficer. He was subsegquently
prometed te the pest ef Assistant Geeds Clerk by Divisienal
Commercial Menager vide erder dated 08.05.,1970. The
punishment has been inflicted by Divisienal Persennel

Mlanager as stated in the supplementary ceunter affidavit,

9. Learned ceunsal fer the applicant then centended
that the punishment ef dismissal frem service impose& by
the Departmental Autherities is disprepertisnate to Ehe
alleged miscenduct. The legel pesitien is wall sett1§d
that the Tribunal cennet interfers with the punishment
except where it is sheckingly disprepertienate te the
miscenduct in the sense that it was in defiance ef legic
or meral standards. The Appellate autherity in the ipstant
case dismissed the appeal and maintained the erder w&
punishment witheut adverting itse lf te propcrtionatbly
of quantum ef punishment, ner die it advert itself te

the allegatien eof censpiracy levelled by the appliﬁént
acainst the Statien Master. Having regerd te the fact
that it may net have been posgible fer & Geeds Cleré te
misapprepriate six wacgens ef eil cake witheut connﬂvance
ef the Superier Officer as alse the fact that the erder
of punishment was passed en er abeut the date of
superannuatien ef the applicangy We are of the view

that the punishment ef dismissal frem service sheuld be

reducea te punishment ef cempulsery retirement frem service.

10, In view ef the abeve discussien, the O.A, is allewed

in part. The punishment ef dismissal frem service is
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cenverted te cempulsery retirement frem service. with

iy

ne ereder as te cests.
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Membe r-ae Viee-Chairmane.

Mgnish/-




