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CENibAL All,UNl>tithflilVE JblBUNAl, 
IU,L jHl,RA.;t BEWj 

,ALLahiAB.t\D 

Original d,pplication ~~ 2f. 1996 

Allahabad this the i lh day of 

Hgn' hl• 14, Il. Mt. Bawei a • .Member i ·A ) 

Bharat Kumar U1bey ¥ o ~ri Upendra l"'aray an wbl' 
Electrician, Higher ~cdle Grade II, Hf o House 9~~ 
~adar Bazar, Jbansi{UoP.) 

Applicap:t 

• 

-

By Advyocat:e .ari K.P. itingh I • 

versus Q 
l. The Union of India, through ~.~inist.ry of ;Jefence, 

New uelhi. 

2. Ihe Engineer-in-Chief, Anni Head ~uarter, Kashmi1· 
House, New Delhi. 

3. The Chief Engineer, Central Command, Lucknow. 

4. The Chief engineer, Jabalpur Lone, J411balpw:. 

o. Ihe Commander works ·Sngineer, hani Luxmibai Marg, 
Jhansi, Cantt.Jhansi, 

6. ~ri B. ~ridharan, Commander •roks Sngineer, Rani 
Luxmibai Marg, Jhansi, Cantt . Jhansi, 

7. Ihe ~arrison Engineer, Babina, Oistt.Jhansi. 

fie ::-pon.Jents. 

By AclVOcate ~ri ~.K. Anwar on behalf of 
:iEi N. B, .;)ingh 
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By l-lon• b,le Mr. U. >t. Ba we j a . "' •'-1• 

The 8pplicant while \!10rking as Elect.rician 

rlighly .'llkli>llea o..JroJe l.L unJer th~- Garrison .en'Jineer, 

Bclbin. , Jhan~i h&J~ been ordered t.o be ~ransferreJ t:, 

... :ee.rut as per irnpu~ned order dated 19 .12. 199!:J anJ 

tciklng the applicant relieveu fr~~ 13.12. 1~95. 

d~~licant has file~ the present O.A •• challengln~ the 

tr<l'1sfe1· order, seeking the fol lo.ving reliefs; 

\ 
I 
I 

-

la) qua!:>hin·g the i.mpugneu transfer order da t'1d 
-~ l - . 

2. 

19 . 12. l ':i:i5 . 

Lb} directing the re~pondent5 to dllo~ the ~p~iic~nt 

to join anv. pe:rforrn uut.y in tt1e office of ua1L.L.30J1 

fng ... ne~1, B~bi1 a, Jtian~i even li: th~ oJ:;f..ilicant 

le) 

h3s bean ~truc~ed of:. the strength ~f ttie offlcE? 

diL~ct the .Le:>p\.:nueni:s to pay the salary an:..1 

O"tn~r allO\"iances iro.o Januar/ t l9:J6 vn\.'ldrdt;. 

{d) direct the re~ponjent~ to tr.edt the period from 

~camber, l9'i~ onwar1JS c;s on duty. -

The applicant has challen~ea tne impuyneQ 

~ 

transfer oraer, ~.:ivoncir.y tue foll0wing g-rounds ; - -.. 

6a) fhe .-.iJplicc.nt i s ail .incu~trial \'.01ker ar.rJ his 

!:.er1iority unit{ fur11::sr:a.or1::. Chief voir.rndni.ier .JOJ.k~ 
• wise . The applicar.t , ho\.,ever, ha!:> bt-~n tl ansf er:red 

to /.1eerut ir. another seniu.ti ty unit thereby 

(b) 

eff ectin~ the promotion pro~pect~s of t:ht; 
C>f. [:ilj C9ht. 

I he ap~lic~nt i~ndn clec~ed office b~arer of the 
recogni5.av uniun;Ltherefore , cnt;.tled ior ._,ro­

tect..lor ..:"!9cJi 11st t.ra11.,fer a$ per the extunt rule::; 
• 

l J.• a o 1 tt r · t " ('A ,,. c··~ a a '·"'' a~ ,:.er ~ · e •lu ea ,,.i' . _:..; •• •...:. , 

•••• po. ~i 1-- , 
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(c) The tranbfer has beer1 effected in the mid 
sessio:1 di::.rupting the education of the 
children of the applicant. The applicant 

has been d lso put into promlem of looking 

after the aged p.Jr;i'ent~ who were staying 

with the applicant. 

{d) Ihe applican°ti13S ;nado several complaints 

to the !ilighe .r autho1·i ties, hiyhlighting 

the corrupt practices of the commander 
worke fngineor, ------Sri Bo ~ridharan 

(responaent~ no.~ and 6). Thi~ has annoyed 
the re~ponJ~nt noo6 and he has managed the 
transfer of the applicant to puni~h the 
applicant anu victimj se the acti11e worker 
of the trade union. The transf e~~i~ 
!:men 4J!e~2 thereforJ!2.tv~\9i ma~aficte 
intentionso 

• 

The respondent~ have cont~sted t.he claim 

of t he• npplicant through the counter-affidavit. The 

respondents have also filed suppleme ntary counter-affidavit 
reply 

in reply to the rej oinoe.rL.fileo by the app licant of the 

counter- affidavit . The respondent~ contend that the 

transfer OJ'der has been passed in public interest on 

acininistrative grounds . The respon dents have detailed 

the reasons in the counter- affiuavit based on 1rJhich the 

transfer of tho applicant in the interest of adminis­

tration was warranted. I t ha$ been broug l1t out that 

the appli cant has been indulging hirnself in univar.nant 1 

activities which 'f1as effecting the discipline in the 

entire area and causing unrest amo~ the workerso The 

vario~s inciaents and other activities have been detailed 

in the note at C. A.-2. lt is also astated that for wan~ 

of \•,ii tnesses, the administration i.vas helpless to take 

action again~t the applicant . egard~ the claim Ci 
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the applicant th:1t he WCJ.S a protec ted \vorker in the 

matter of transfer. the respondents submit that the 
• 

Union was required to furnish the names of five office 

bearers to the concerneJ adninistrative authority and 

no such list w~s furnished by the Union. In view of 

thi s , at the time of tran~fer. the applicant was not 

a protectG·d wo1·kcro .-\~ regards the plea of transfer 

in the mid session, the respondent~ conte nd that the 

academic ~ession of l9S:S..96 is alrea~/ over ana there 

is no merii:. in the contention of the applic.anto Ib·e 
have 

respondentsL,.denied the receipt of any of the complaint5 
' 

stated to have 

pondent. no. 5 , 

been made by the applicant against res~ 
have 

fhe re~pondentsL-~ t.rongly refuted the 

alleg ations made against the Commander works Engineer 

stating that the same hav e no relevance as the transfer 

oruer has been, passed by the higher authority in the 

interest of administration due to criminal ac~ivities 

of the applicant. 

4 . The responuent no. 6 has be~n made a party 

by narne . He has filed a separate counter- affidavit , 

strongly refuting the allegations of malafide against 
. . su7mi tt~ng nim anJ ~~· ~ tlat the order has been passed on the 

administrative grounds. He al5o submits tbat he has 

no kno.,.1ledge of any complaint having been made agai11st 

him by the applicant . He further submit!;> that due to 

criminal and unwarxanted activities oj.the apt)licant, 
. 

unhealthy . ~tmosphere was created in the area under 

Garrison Engineer, Sabina and he was no way l eft excep~ 

to refer the matter to the higher authoritie ~ for trar~sfer 

of the applicdnt on administ.rative groundso The transfer 

has been ordered by the higher authority after ceinsidering 

all the facts, I t i :. that at the time of. 

-
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transfer, the protection was available to t he 

aµ plicant bei .ng an office beare r of the .recognised 

The applicant has filed rejoinder-affidavit 

for the counter- affidavit of the re~ponaent~. However, 

he has not filed any rej oinJer-af£.i.davit for the counter-
.... 

affidavit oi the respondent no. 60 The applicaI1t has 

controverted the av 0rments of the respondent:> and 

re-affirming his g rounds advanced for challenge of 

the impugned order. Ihe applicant has al so filed a 

supplemanttary rej oi nder, stating that some of the 

documents whi ch were not.evailable at the time of 

filing of main rejoinder ane r equired to be brought 

on record. The applicant ha .. ag ai~Jiteratect that 

the transfer has been manupuloted by the cccn~ancter 

r/orks fnginee.r. He al~o CQntends tha.t there wa s a 

c. B. I. raid a t tne house of the Commander ~Yorks 

Engineer and subsequently he was also ~put ur~er aus­

pensi on thereby confirming the effect of the complaints 

. rnade r ega r airig corrupt practic.es of the re~ponuent no. 6 

to the higher authorities. !he dpplicant also asserts 

that the not~ brought ~ Jt C.A.-2 has been prepared un~er 

the pres s ure ot CommandQr Works engineer anQ all the 

details have been fabricated as they are not connected 

with the office of the Garrison E~ineer, Sabina which 

is located 30 k. m. away. 

Heard, Sri K. P. ~ngh, learned counsel for the 

applicant and ~i ...>. K. Anwar proxy counsel to .:)ri N.13.~ngh 

learned counsel for the re~pondents ~ The material brol.tght 

on record has been also carefully 

~/ • • • • pg.6/-
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uuring t he hearing. ~he learnea counsel for 

the applicant ha~ sought reliance on the following 

judgment¥ orders; 

a • 

(l) ~tdte of U.P . and another vs . ..>heshmani Iri path.i.. 

l199!) 2 U . P . L.B. c .~. 1J03(Allahabad High Court) 

(2) Pradeep Go~dl Vs . &egionol Manager, Region llnd 
~tate Bank of lndia, ,Lonal Office. ~1eerut 

(3) 

(4) 

\1992) 1 U. P.L. B. E. G. 223 {Allahaba~High Court) 

~tate of u. P. vs. Jagdeo ..:iingh l98o ~. c. C.{L&.!ii) 44 

Chatt·oo vs. u.o. r.. {1989 } l lA. T.1..,. 372 
(Calcutta Bench ) 

(5) E. P. hoyappa vs. ~tate of Tamil Nadu A.I.H. 1974 

~. c. c. 555 . 

(6) Order dated 14 . 2. 97 of this Bench in 0.~.1224/96 
A. K. ~ukl• vs. u.c.1. 

( 7) Order dated 14 .2.92 of this Bench in O.A. 
1318/9!, ..;);Ukhpal .:»ingh V':I . U.LJ. lo 

{8 } uraer dated 05.6.97 of this Bench in 0. A.1150/96 
Hamid ""1mad Vs. U.OoI . 

The Hon'ble ~upreme Court in catena of j udgments 

has laid dO\'Jn the scope of judi cial interf eranca in the 

matter of transfer. In the ca~e of ·~ tai:.e of M.f'. an.1 

another V<;> , ~· :?-.~U 1v-- and other,s 1995 ~.c.C,{L&~) 666' .) 

. t heir Lordship~ty"~ d that 
• 

t.he eourt/Tr ibunal is 1ot 

appellat~ forums.to d&cid&.oil ·t.1-.. .. nsfer;;,~f - officers ---
The 

on auministratlve gzounds. a"'1eels of ac¥nini stration 

should be allc\',ed to run smoothly ano the Court/ fri buna l 

.is not e~ec"t.l!d to interdict the working of the Cldminis­

t.rati9e sy~tem by transferring the officers ... o the proper 

pl.ace.s, lt is for the administration to take app.r0prlate 
shall 

decision · anJ such decision£Jwa-• st.a nd ur1le~::, they ar·e vitiated 
~ 

ei t.her by malafides or by ex"trane9us ~on~iae.ra ·t.i. on without 

an,, factual backgi:ound fo ation~· In thtt case f 0 
••• PY • 7 I -
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·h ~ ;endra Roy v~. unnon Of lngia aQJ another 1993 •• G.C. 

tL&~) 1~8. it is helj by their Loxoships in para 7 that 
of ten 

the order of trunsferLcause5 a lot of diffitulties and 

dislocdtion in the family set up of the coooerned emp­

loyee~ut on that score tho order of t1an;,fer is not 

li.able to be struc1<...e do1t1n. In a t .ranbf erable post, an 
a 

order of t .raPsf e.r isLnormal consequence anl..! perbonal 

difficulties are ~R& m~~te1•for consideration of the 

department, unless such an order is pa~sed malafldely 
and 

or in violntion of the rule~ of serviceLguide lines 

for transfer without any proper justification, the 

Court/Tribunal should not interfere with such order 

of transfer, In the case of ~.O.I. vs, ~.L. Abbas 

• 

~294 ~ C. C.(L&~) 230, the Lordships have been observed 

~bat AJministratlve Tribunal is not dn appellate authority 

sitting in judgment over the orders of transfer. It 
' 

cannot substitute it~ own judgment for that of the 

authority competent to transfer. Keeping in view the 

law laia dO\Vl'I by tha hon ' ble ..>upreme Court with regard 

· t.o j u~cial intereference when the transfer order is 

challeng~d, the various contenti~ns raised by the 

applicant ~hall be examined to idontify if any of the 

parameter~~ existj warranting j uJicial interference • 

9. The first ground of challenge is that the • 

ap~licant has bean transferred in the mid seasion dis­

rµpting the education of the children and also putting 

the applicant in difficulty with regard t~ looking after 

the aged par:Vent~ who are >taylng 1Nith him. As regarJs 

the education of th~ chiluren, the contention of the app­

licant does not appea1· to be tenable as the applicant vvas 

transferred in JJecembei, 9~ anct he filed the present u.~ . 

• 

• • • pg.6/ 
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in /.\arch , 1996 when the ~chool session wbuld have 

been almost over0 However, it is noted that the 

applicant has not made any prayer for seeking a re­

lief for staying the operatlon of the transfer order 

ti 11 the<: QJlpleti on of school session. Inf act the main 
the 

reliaf ctoes not reflect that A;>urpose of filing this 0 , A. 

is to allow the upplicant to complete the school session 

of hi~ chilaren. The applicant has challenged ~he · 

transfer order with a prayer to C§Ocel the same o •1\ny 

transfer i:;,, bounct to cause - difficultiQll 1..0 the empliO\/ee 

but the ~ame cannot be the ground for chailenge seeking 

judicial interferenceo This is a matter within the 

domain of the a...uninistrative author ity to con5ider the 

difficultieb of the employee who have been transferred. 

ln this connectlon reference is made to \"t1hat has been 

~eld by the Hon•ble ~up:.ene Court in the ca~e of •rtajen~ra 

&cy (~upra). Keeping these observations ~n focus, this 

ground of challenge uoes not have any substance. 

of 
10 • The second grouna/_gttacking the transfer order 

, 
is that the applicant is protected worker being an elected 

office bearer of the recognised union in term~ of the 

instructions laid down by the respondents as per l etter 

dated ~4.10.93 undt there fore . ·the applicant could not 

be transferred. The applicant has contended that he 

NaS elected as an of rice bearer in th~ e l ection hel~ 

on 10.2.93 and subsequently uuring the year 1994 and 1995 0 
• 

Ihe applicant in the rej oinder-reply has brought on 

record the copies of th& letters indicating the •lection 

of tr1e office bearer~. The rcspondent~ha"e, ho~·10v.ar, 

denied the contention of the applicant, stdtlng that 

no general body meeting \*"as held in 1994 and no per-

mission was al so granted for (jnctuctinu the elscticn .. 
~ •• • pg. 9/-
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The appli cant has brought one docurner.t on record dated 

lD • .1.. 94 , whicl-: indicate~ that approval ,..,as! given by the 

re~ponde nts for protecti on of five office bearers against 

tr~nsf er based on the electiun held i n 1993. Ho;·-1ev 6.t , no 
on record 

such docua1ent g i ving approva l, haG been brough1i, ior the 

year 1994-95 in the same way as was is&ued as per letter 

dated l O. l e94. AS per letter dated 04.l0. 93, untjl and 

unless appr...rval is given by the competent authority for 

protection of the office bearers, the presumpti on for 

protecti on cannot be ina de. l n vievi of t he absence of 

any documentary evi dence. I am unable to accept the 

submis!:iions of the applicant thot he was f)a protected 

worker at the time when the tran~fer waSI orcterl9d. ,.'tpart 
this 

from thi ~Lgro,.ind of challen~\0 1.he transfer orc.Jer . is not 

maintainable before the Tribunal a~ the appli cant ha~ 

pleaded that he is en titled fo.r prvtecti on agdinst. the 

transfer under the provision of Inao s~rial Ui.sputes ACte 

The challenge of the tran sfer order on this ground can 

be rnade only before the appropriate forum:; as provided 

unuer the Industrial l.Jisputes Act. Therefore . this ground 

of challenge is not maintainable before the Tribunal. 

11. The third ground for opposing the tr~nvf ~r 

order is that the applicant is an industrial worker 

and is no 1. subject to transfer out of the control of 
(C. W. E.) 

Commanaer NOrks fnginee.zt.as the.oeniority is mAintain~d 

Commander works Engineer unit wise. In the present case, 

the aJJ>licant has been t1an~ferred to another !>eniori ty 

unit. Iha applicant submit~ that the transfer to another 
Engineers ~ 

Commander aork~Loffice is not only against tho e~tant 

xules but bas also seriuusly effected hi::. p1·01notion 

prospects as he ~vas at sl. no. 

) 

-( I $!% 

~eniori ty li st 
••• ~9· 10/ .. 

• 

I 

1 
I 

• 

I 
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under C.~.E., Jhan~i while under C.~.E., Meerut , he 

will be at serial no 0 jJ2 Of the ~eniori tf llst. 
they 

The 

re~pondent s have not Jf:nied this but ./.-ubmit that the 
seniority 

applicant was warranted to anothar/~nit transfer of tho 

in the interest of administration. Ihe applicant h~s 

bi ought on record the gu.ide line!) dated Jl. s. 94 concerning 

the transfer. un going through the same, it is noted 
senic:rity 

that th~ t1·ansfer from oneLuru. t . to the onoth~r seniority 

unit can be done on aaministrative ground by the competent 

authority i . e . Headquartar, Commandant Engineer, Centr al 

Command Lucknow. The rule5 al$o provide that Central 
• 

•• 

Command will keep Engineer-in ~ief Branch, Airrtf Headquarter 

informed of such case~ of trans£ er , Ihe rtiSpondents in 

the counter-affidavit have confinned that the transfer 

has been ordered by the Gentral Command, Lucknow and 

nec~ssary intimation of th~dme has been given to the 

Engineer- in-Chief Branch, Army Head4uarter, New ~lhi. 

Keepoing these facts in view it is est~bli~hed thot the 

applicant has been transferred t0 another seniority unit. 

It is now to be seen whether the transfer of the applicant 

from one seniority unit ~o another in the intere~t of 

administration was.-"arranted by the re~ons advanced by 

the re~pondents in the counter-affidavit . !his aspect 
been 

hasJ.: x<lmined in detai l in subsettuent paras . 

12 . Ihe thru::>t of the attack of the applicant · 

challenging the transfer order is that the applicant 

being office bearer of the recognisad union had made 

several complaints to tho hi gher autho1i ty , highlighting 

the corrupt practice of the Commander ~orks Sn~ineer, 

Jhansi-re;,ponuent no.5 and 6 and thi~ annoyeJ the • 

re~pondent..no. 60 The re ~ onuent no.6 ha$ managed to 

••• pg .11/-
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get the a~plicant tran$feireu to punish t he applicant 

and victim~se th~ office.6'bearer of the trade union0 

, 
Before going into the merits of this contenti on, it 

will be apropriate at this &tago to review the vorious 

judgments/ orders ci tea by the applicant to support his 

CQSe . 

aitaie of u. P. and aoother vs . r)heshmaoi Iripatt1i : I n 
this ca-se,tne p~titloner ··1as transf~rred because the 
complaint was ~ade against him by his subordinate against 
whom action had been taken by t~e petitiCJner. lt is held 
in this judgment tha t t11e tran~fe.r oraer pa!;Sed cnerely on 

the ground that the complaint- naa been made by the sub-. 
ordinate officer. cannovb~ ~ustained. lnca~e the com­
plaint i~ made ana if it is found to be corz ect, it is 

open to the government ·to take action again~t the official 

concerned but transfer is no &olution to the problem. ~l•ch 

e transfer has been held arbitrary and without any ba~i~ • 

·2o Pradeep Goyal ys1 ~eyional ~anager. ~.B1 I •• Mearut; In 

this case; the petitioner was suspected to have been involved 

h-i fra udulent transaction. The pati ti oner wa !:ft\ c~'flg1l-sheet.ed 
for the allegea act of misconduct but was also transferred 

f or the same reasons indicating in the transfer order. It 
is hel d that the transfe~ of the petitioner having been · 
made due ~o alleged misconauct of suspected involvement 
in fnaudulent tran.:>actj on, v•itLout finalising the disci­
plinary p roceedings , was obviously by way of punishment 
and such an order cannot be sustained. 

3 o ='!tate of.JJ,P. vs. Jag Deo ;;tingh ; Her.~ the petitioner 

was transfdrred with the find:i.n:JS of misconduct of negli-. 
gence which rcsul ted in l oss of special pay which he \vas 

g eiA~· The Hon• ble ~up.eerue CCiurt has held that the t.ransf er 
amounted to rever:;>ion b)r way of punishment v,nich canno~ be 
inf .li cto d without co;npl/ ing ~vi th the provi sion.Sof ,.:(.rt.Lc ... e 

311. 

4 .. Chattoo Vs . U. O.!, & Qt,h13r~; Here the applicant ~vas 

trclnSf erred f rout one sunioi.·i ty unit to anothel' ::>eni O.!'i ty 

unit. Based on the facts di5closeo by the rasponaent~. it 

is inferreu that the transfor WdS punittve in nature and 
could not be done without affording oppoitunity Of re-
P.re~entatlon.and. thel.f th t u~iae . \it" or~, e r<ln~fer oraer was set-

• ••••••• t->IJ .. ll/ 

) 

~ 

• 



. . 
• 

• # , 

-J 

l 
• 1 

j 

' 

f, 
• 

l 

. . 

' ... 

l 
• 

, 

• 

• 
' 

: : 12 ' : : 
.. ' 

5 . E.P.· Royappa ~~· jlltat~ of Tami;). Nadu and anothe.r, ; 

Ibis judgment of the Hon• ble .SuF'reme <.;ourt has been cited 
by the applicant to support his contention that thP. ~tate 

action was not be actuated by extr.ane()us ana irr·elevant 
consideration. The applicant has dtaw~n- attention to 
para 85 of the judgment where the Hon• bl ,; .)upreme Court 
has held that Article 14 and 16 strike at arbi trarjness 
in ~tate action and en~ur~· fo~ness and equality of treat­
ment. Any deCi5ion ba- $0d on~extraneous coo5iaer"tJ..on$ 
and outside of the a .cea of permis~ible considerations, 

would an1ount to mdlafide exercise of power. 

60 a.K. ~hukla vs. u.Q.IL ~Others; In this case it is 
hela that from the pleadings in the counter-reply, it 
emerges that the foundation of the transfer order is 

alleged misconduct or misbehaviour ano the transfer order 
is , therefore, p~n~l in nature in the garb of ad1lin1stratlve . 
intere!>t , 

1. Hamig Ahmad Vs , Uni2n of Inoia ; In this O.A. the 
respondents failed to disclose the reasons for transfer . 
warranting transf€r in the public interest. B•sed on the 
facts disclosed. it has been viewed that the t~~nsfer was 
not actuated in the interest of actninistration but by other 
consideration. 

8. ltUkhpal :>ingh ys, U.O, I, ; Here it is held that though 
the tr~nsfe~ 01der is passed by the competent authority but 
the same was not in the.public interest and was by way of 
punishment caused due t o trade union actlvitles. The transfer 
was resorted to as a remedy. to get rid of an undesirable 

employee. 
AS inuicuteu earlier, the Hon•ble ~upreme court 

has laiu down the paramet:er.as for j •..adi cial intereference in 

the mat tar of transfer. l'he scope of judicial in-cerf ererliiace 

wA is limited when the transfer order is challe~ed on 

account of violatlon of statutory rules or alleging malafide 

or colourable exercise of power due to extraneous consiueration 

frorn the l'eview ot the various judgment~/ urders cited by 

the appli cant above, it ~~oul d b·~ seen that
1
rtndiv idual 

of challenge of the transf havt. be en examined based on 
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the law laid down by the hon• ble ~uprerno Court. Keeping 

in view what is hela by the Hon'ble ~upremo Court, each 
therefore, 

case of challenge of transfer order ha~L~v ue consioered 
OWi) 

on its Alleri tj to find out if any of thei;grounds exist1 

for j udicinl interference. The decision of the various 

judgments/ orc.lers cited , therefore, ca mot be applied 

directly to the ca~e of the applicdnt. The present ca~e 

has to be•examined on its own me rit s based on the facts 

Jisclosed by eithe r parties to identify whether the 

grounds adv anced for challenge, call ' for judicial 

interf erenceo 

13. . The •pplic•nt h• s illeg ed milifide i9iipst 

the respo~dent.eno.5 who h•s b~en 9lso mide • party by 
the 

name 9lleging th•t he his minigedL transfer of the 

ipplic.nt with the higher iUthorities. The ipplic.nt 

h•s iVerred th•t he h•d m•de severil compl•ints to the· 

higher •uthority bringing out the irregul•rities •nd 

corrupt pr•~tices of the respondent no.6. 

h•s ilso submitted th•t subsequent to these 

The •pplic· 4 

t 
complt1int~on 

corrupt prictices, were genuin~. The applic•nt 9sset$s 

thit these complii nts m•de to the higher i Uthority innoyed 
and ne got him transf eered 

the respondent•no.6Lto punish the •PP~ic9nt •nd victimise 

the •ctive worker of the tr.de union. The of fici•l res­

ponaents hive denied the receipt of •ny of the compl9 ints 

l•id to hive been m•de by the ipplic.nt. The respondent 
• 

no•6 h•s •lso refuted thit he h•s •rr.nged the tr9nsf er 

of the •pplic.nt on iCCount of the compl•ints being sent 

to the higher •uthority. The offici•l respondents h•ve 

ilSO t•ken • pl•• t~ the suspension of ~espondent no.6 

•• pg.14/-• 
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h•s no relev•nce with the tr•nsfer of the ipplic.nt wbich 

h•s been orctered by the competent 9uthority in the inter­

est of •dninistr.tion. Keeping in view the f •cts br~ught 

by the either side, I •m not inclined to .•ccept the con­

tention of the •pplic9nt th•t respondent no. 6 h•s m•n9ged 

the tr.nsfer of the •pplic•nt. It is •dmitted f•ct th•t 

the tr9nsf er h•s been ordered by the Comm•nd•nt Engineer, 

Cantril Commind, Lucknow. The ipplic.nt his not illeged 

•ny m•l•fide •9•inst hi1n. If the respondent no.6 h9s 

been iple to m•n•ge the trinsf er of the ipplic•nt with 

the respondent no.3, tben it i~ obvious th•t respondent 

no.3 is also involved in the m•l•fide •~iion and he his 

tr.nsferred the •pplic.nt without •pplicitioAOf his own 

mind. Since no m•l•fide h•s been •lleged with the 

9uthority wh• h• s · tr.nsferred the ipplic.nt, the ground· 
chal~en~ing . the order 

t9ken by the •pplic.nt L.;.. tr9nst erLb•sed on the m•l•fide 

iCtion of respondent no.6 is not sust.in•ble • 

14. The respondents h•ve disclGsea the re.sens 

prompting the tr.nsf er of the applic•nt in the interest 
. 

ef •dministr.tion. ll]e deteils h9ve been brought eut 
ion 

the note et C.A.-2. I h9ve cerefully gone through tn~ 

1 

j 

I 
note •nd find th•t it covers the various incidents wl?on ef 

had t•ken 9l•ce sever•l year~ before the tr•n$f er under~he 

reference • . The enly l•test incidentyto highlight the \_ 

crimin•l 9ctivities of the •pplic•nt h9ve t•ken place 

on 11.7.95 and 23.7.95. From the fact~ brought eu~ it 

is neted th•t th~ incidenltoek plice at Jh9nsi while 
,,. 

the •pplic.nt was:.-•-- pested •t 89bin•• The nete h•s 

been prepared by the G•rrisen Engineer, Babine. It is 

not cle•r as to how he h~s prep•red the neti ~iyin9'the 

det•ils of the incident which hid t•ken place b,yend his 

jurisdiction. The incidents mentioned, have taken place ~l 
eut-side the off ice criminal in P*• nature fer ~ 
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which it is stated that F.I.R. had been lodged. It appears 

that these tWo incidents have formed the basis for the trans­

fer of the applicant. However, keeping in ,view the facts 

as has been brought on record, I am unable to accept the 

contention of the respondents that the transfer based on 

these incidents, was in interest of administration. If 

the applicant is involved with the criminal activities 

and F.I.R~ have been lodgad, law has to take his own 

course. In fact the note under reference conclude that 

the applicant is guilty for the incidents without conduct-
, 

• 

ing any inquiry and giving opportunity to the applicant. 

In fact there is no whisper of averment whether even a 

fact finding inquiry was conducted. The respondents have 

further submitted in the note that for want of wit­

nesses, the administration was helpless to take any 

action against the applicant. However, the note does 

not bring out as to what action had been proposed and 

how the same could not be progressed. It is also 

not stated whether any disciplinary action was initiatea 

against the applicant which could not be progressed due 
... 

to witnesses not coming forward. On careful consideration 

of the note, I am inclined to hold the view that by the 

transfer has been used as a tool to get rid of 

away from the Babina/Jhansi instead of taking d 

action against him. Further, it is also noted ·, 

note under reference had been prepared on 25.5, J 
after the transfer has been ordered. It is 

was the Qr.eport sent on to the higher author~ 

whicp he formed the opinion that the trans 
was warranted to maintain ttfe discipline a 
any unrest amongst the workers. It appear 
has been prepared as an after thought af te 
has been filed by tbe applicant. Keeping \ 
view I am unable to persuade myself to ac 
of the respondents that the transfer has b 
the interest of administration. If the app 
was required to be s "fted from the present 
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was noj considered advisable 
and his ~ontinuing at ,Babin~Lin the interest of 9dminia-

tr.tion. the con\ention of the respondents ceuld bave been 

9ccepted if the neceas•rv disciplin•.ry proceedinys ha• 

been initi9ted against the •pplicant and then tr.nsferl~ 
As stated earlier · 

to •nother place. L-the note does not bring QUt • hat any 
. . were eroposed o~ . 

disciplinary proceedinys /jtad been initiated ag9inst 

the app~ic.nt. In considera tion of these facts and 

circumst9nces, the tr9nsf er erder is not sustainable 

•nd deserves to be qu.shed. 

also 
15. The applic.nt hasLmade • pr9yer, seeking 

the relief to direct the respondents tQ 9llow the ippli­

c.nt to j ein 9nd perform the dut1 in the Qffice of 

-· 
G9rrisin Engineer •nd t e P•Y the s•l•rY 9nd ether •ll•w­

•nces to the i pplic.nt from J9nu9ry. 1996 onw9rds. The 

•pplic9nt h•s •lso sought the relief of directing the 

respondents to tre•t the entire period from December, 199~ 

onw9rds on duty. I •m un.ble to find 9ny merit in these ~ 
reliefs prayed for. It is neted that no interim order 

was gr9nted. Once the •pplicant his been tr.nsf erred. 

he is expected to join the place of posting incise the 

interim order is not gr.nted or the represent.tion • f 
• 

the •pplic.nt had been not f•vour9blJ consid6-Ad bv the 

respendents. Under these cricumst9nces, the ' 

the s•l• ry and tre•tiny the intervening peric 
governed I 

t o beLon as per the ext.nt rules. In this con 

r 1.. l i.nce i~ pl•ced en the judgment of the · · 

Court in the case of 'Guj•r•t Electricity 

A.1,me Rim Sungoinal Poshani A.I.Re 1989 ~. 

wherein tt is held th.t in the absence ot 

the , public serv9nt h•s no1 justific• t ion 

eb•de the tr.nsfer order. In view of t~\ 
• 

is proposed to be passed~ respect of the) 
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In the result of the •bove, the O.A. is 

p•rtly •llowed •nd the tr.nfer erder d•ted 19.12.95, 

p•ssed by the respondent ne.6 •t Annexure A-1, is qu.shed. 

No order •S to costs. 

J, ~~ 
Member ( 

/M.M./ 
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