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RES ERV ED 

IN THE CENTRAL ADMINISTRATIVE TRI BlNAL, ALLAHABAD 

* * * 

Allahabad: Dated thi s2'-l tK: d8y of' July, 1998 

original Pµ p lic ation No. 294 of' 1996 

Dis t ric t : Bar ei 11 y 

Co RAM :-

Hon ' b 1 e M r. S • K • Ag r aw al , J • M • 

pritpvi Raj MUlliC k 
S/o Lat e R.A. MUl.lick 
Retd As st.-Co mm eICial S ~ d t, N.E. Railway, 
LU:kno w, no w resident of 
23 Gandhinagar, Bareill y. 

(Sri AK Sinha, Advocate) 

1 • 

2. 

•••• Applicant 

vs. 

l.h ion o f I n di a 
Thro i..g h the G en er al Man ag er, 
N.E. Railway, Gorakh;:>ur. 

Divi s ion al Rail way Manager, 
N.E.Railway, Lt..Cknow. 

( Sri V.K. Goel, Advoc ate) 

• • • • Resp on den ts 

0 R 0 E R - - - - -
By Hon' bl e Mr. S.K. Agrawal, J.M. 

• 

In this application uider Section 19 of the 

Admini s trative Triblllals ~t, 1985, the B;Jplicant has 

prayed that the respondents be dir~ t a d to add 27% of 

dearn ess pay to the last pay as monthly average pay of 

the applicant and then c ale ul ate mon thly pen s ion thereon 
• 

with all consequential benefits and inte res t @ 12% p.a. 

till the date of payment and to pay other retiral dues 

with 12% interest. 

2. In brief, the facts of the case as stated by 

the ~plicant ame that the applicant retired as 

Assi s tant Commercial S4JerintendEJlt in Grade 1 9 1 
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Service in N. E. Rail way, L u::know on 30-4'-1978 and the 

respon daits were required to give him all retiral 

dues imm edi a tel y but sine e the li tig a ti on b etweEJl the 

8;Jplicant and the respondents was going on in conns:tion 

with the alteration in the date of birth of the applicant, 

the respondents did not settle the retiral dues. It 

is submit tad th at the app lie ant uas a;>p roaching constE:fl tl 

to the respondents ~a settle the retiral dues of the 

8;Jplicant to pay pension bUt the rltspondents did not 

do so and having no other al temative, the applicant 

had filed another OA No.907/1989 and the Tribt.zlal in 

in that OA granted the relief as per the judgement and 

order dated 25-11-1993 at Annexure-A-1. aut inspite of 

this judgement, the respond ents did not settle the 

retiral dues to the a,Jplicant. The a,::iplicant made 

sever al r9t> res en tation s but with no result. The 

a;>pliccnt filed CCA No.148/94 in OA No.907/1989 berore 

the Tr i buial. The CCA was di.S missed for non-a.:>pearance 

of the Cotnsel for the applicant because the CoU'lsel 

of the applicant Sri J.K. Saxena had liver problem 

and he remained can st an tl y sick. Therefore, ha could 

not send his illness si lp and ultimately he died sometime 

after July, 1995. fhe applicant also met with an 

a:cident and, therefore, he could not attend the Court. 

It is submitted that the respondents uhile fixing the 

have not added 27% of the dearn ass pay in the last 

a1 erag a f&A'f basic pay with the result that th a pension 

of the appliccvit was considerably redu::ed. The applic Mt 

had already sent his option for merger of 27% dearness 

pay into his last pay for the pur~oses of calculation 

of his pension to the respondents vide his letter dated 

13/ 14th oc to ber, 1979 by regis tared post. It is 
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submitted that the applicant has only received Rs. 15840 

as his gretui ty whereas he is expected to receive 

Rs.19,850/-. There should be addition of Rs.122 per 

month in hi s pension amouit. Jt i s also submitted that 

the applicant received Rs.7522 by cheque on 18-8-1989 

but no jinrt~t-:est was given on this amo ll1 t of Pr/ \.b r till 

the date of payment and the interest appears to have 

• 
been given only l{Jto octo oer, 1978• It is, therefore, 

suomitted that the respond ents be directed to add 27% 

of dearness pay to the last ten months ' ~ average pay of 

the appl ic ant and then c ale ul ate mon tnl y pen s ion thereon 

with all consequential benefits and interest at 12% till 

tho date of payment and the respondents be dirECted to pay 

other retiral dues with 12% interest thereon till the date , 

of payment. 

:/ 
3. t,;ouiter affidavit has beai filed by the respondents.

3 

It is acinitted that the OA No.907/1989 was finally dECided 

by the Tru buial vide its judgement dated 25-11-1993. The 

a;:>plicant also filed contempt petition with the allegatinnS:!r 

that the j udg em ai t and the order dated 25-11- 199 3 has not .. 
been camp lied with but the contempt p eti ti on was dismissed 

by the TribU1al. It is submitted that the present 

application has beai filed far the same ca use of tJ; tion 

for which QA No.907/1998 was filed. The presait 

~plic ation is not maintainable on the basis of the 

principle or Res J udic ata. It is submitted that there 

was no question of any latza fixation of' pension af'fer 

judgement dated 25-11-1993. The amolJ1t of pension has 

already been fixed evan before the j udgemant dated 

25-11-1993 and all settlemant dues including the arrears 

of pension had already beai paid to the applicant bePora 

the judgement dated 25-11-1993. It is also submitted 

th at in the contempt app l ic ati on the BtlP l ic en t never 



.. 
' .. • 

l 

" . t: 

• 

• 

• 
I 

• 

• 

• 

~ 

----:------~---·~ 

- 4 -

raised any dis?ute with regard to non-inclusion of' 

27 % dearness pay for fixation of pension and this 

Tribt.nal after considering respective contentions of 

the parties had •""f'ot.nd that the terminal benef'its were 

paid to the app lie ant in the year 199 1-9 2 and lll der 

these circ t.mstan ·; es the Tribt.nal by its judgement 

dated 25- 11- 199 3 al so allowed the app l ic a ti on partly 

CY'ld directed payment of interest only® 12% for the 

period 1-4-1989 till the date of' their aetual payment 

Sld after the pronouicement of the judgement in OA 

No.907/1989 there remained no dispute with regard to 

the amot.nt concerning retiral benefits. It is denied 

that the pen s ionary benefits of the applicant have been 

considerably redLCed deliberately as a result of 

non-inclusion of 27% of the dearness allowance. It is 

submitted that as per the Railway Ebard letter No.pC III/ 

79/ rp/ 1 dated 11-6-1979, the applicant had to subqJ~ t his 

option to S'ljoy the benefit but he did not exarcise his 

op ti on and as s u:: ~ the addi ti oo of 27% o F dea mass 

al l o wan c e co ul d no t b a gi v en • Ho w av er, in Eb a rd• s l et t er 

CY'I alt ern ate b en efi t uas al so given for those ernp lo ye es 

who had not exercised their option and as su::h in terms 

o~ para 4(b) of' the Board•s letter U"lder reference, 

revision of' his pension, commutation of' pension and 

OC RG has been made vi de letter No. Et 256/ 38 6-T (I) dated 

18-10-1995 merging D.A. into D.p. on the basis of the 

averments made in the CoU"lter affidavit, the respondents 

have a ubmi tted that this O A be dismissed \Ji th cos ts • 

4. Rejoinder affidavit has been filed by the 

~plic ant. In the rejoinder affidavit it is stated 

and daiied that the respond91ts have fixed the pension 

of the aP?licant giving benefit of para 4(b) of the 
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BJ a rd t s l et t er ui de r ref er enc e an d r ei t er ate d the f ac t 

that the applicait is entitled for the amolllt less paid 

plus interJast as claimed in Annexure-A-1· It is also 

submitted that the respondents themsetve have admitted in 

the cot.nter affidavit that they have not , paid 27% of DA 

as merger into basic pay for grant of pension. Thus, 

the claim of the ~plicant is maintainable as per the 

Railway ~ard letter dated 11-6-1979 also. 

s. I have heard learned couisel for the applicant 

Sri AK Sinha and learned counsel for the respondents 

Sri vr<. Goel -and perused the whole record. 

6. Learned couisel for the applicant submitted 

that the respondaits while fixing the pension, have not 

added 27 % of Dearness pay in the last average basic 

pay with the result that pension of' the applicant was 

c onsiderably redt.£ed. The applicant has also sent 

his option vide letter dated 13/14-19-1979 by Registered 

p 0 st but the pension was not fixed accordingly. Therefore, 

nee essary di rec ti on be given to the resp on den ts to refi x 

the p EnSion. 

7. on the other hand learned Coll"lsel for the respondai1 

respon d mts submitted that the applicant was retired on 

30-4-1978 and this original pt>plication was filed 

in the year, 1996 and, therefore, this 0 A is barred 

by limitation. He has further submitted that the 

issue has already been decided in QA No.907/1989 vide 

judgement dated 25-11-1993 and to implement the order 

passed, a contempt application has also been fil ad whi.:h 

was disposed or. Therefore, in view or the principles 

of canstru::tive res j udicata, this OA is not maintainable • 

B. I gave ·tho~htf'ul consideration to the ri\lal 



/ 

.. 

-
• 

~ 

.. 

, 

.. 

I' -

• 

. , 

\ 

' . 
• 

• 

• 

I 

1. ----~--~---·~ 

:...-~~._........,,..._,,_,,......,:.._,.._;.,_. _________ ~--~---~....._~~~---~-- -----------~--------~\ 

... 

• 

~: 

( 1 
"-

, 

-

- 6 -

contentions of both the parties and perused the whole 

record. 

9. It appears that the applicant was retired w.e.f. 

30-4-1978. The applicant filed a writ petition 

no. 281/1978 before the Hon 1 ble High Court, Lt.eknow 

Bench for quashing the order of retiranent but vide 

j udg em en t dated 14-9- 1988 the writ p eti ti on filed by 

the applicant was dismissed. Thereafter, the ~plicant 

~ain filed one original '\:lplication No.907/ 1989 which 

was also ds:ided vide its judgement dated 25-11-1993. 

It also ~pears that all terminal benefits were paid 

to the ~plic ant in the year 1991-92. Therefore, the 

respondmts were dirs:ted to pay simiJle interest ~ 12% 

per ann un on the amo lTI t due w. e. f. O 1-4-1989 til 1 the 

date of actual payment vi de judgement in OA No.907/89 

dated 25- 11- 199 3. Sine e Rs. 14, 295/- was al so paid as 

interest to the applicant the contanpt petition was 

dismissed vide order of this Triblrlal dated 26-4-1995. 

The applicant did not make a plea of refixation of 

pm sion in that contempt p eti ti on. It ~pears that the 

pl ea of ref'ixing the pension has been made in this 

OA which appears to be belated one. It also ~pears 

on the perusal of' the I'Sj)lY of the respondents that as 

per the Railway Board letter dated 19-6-1979, the 

E\"Jt-1lic ant did not submit the option. Therefore, the 

alternative benefit in terms of para 4(b) of the 

Circular dated 11-6-1979 was given to the applicant. 

10. In view of the above, the applicant fails to make 

out any case in his Favour. Thererore, this QA is to be 

dismissed • 

' 
• 

I 
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11. I, theref>ore, dismiss this OA with no order 

as to cos ts. 
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