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CENTRAL ADMINISTRATIVE TRIBUNAL 
ALLAl-IA81~D BENC .. t 

I ALLl\1~1ABAD. 

01=\IGINAL APPLICATION NO. 26 OF 1996 
CON~1ec·reo WITH 

ORIGINAL . PLIC~TlpN NO. 27 OF 1996 
I I I 

0 NAL APPLICATION NO. 28 OF 1996 

RESERVED 

I! • ' t I i ( : 

l 1 ORIGINAL APPLICATION NO. 29 OF 1996 

l lli( I ' ·: 1 1 I I 
1 ORIGINAL APPLICATION NO. 30 OF 1996 

f 
I 

t ORIGINAL APPLICAl.ION NO. 31 OF 1996 
I 4 l I i I , 

AJ_LAHABAD THIS THE ~ t ttv- DAY OF AUGUST 2007 . 
t 

J i 
WI~ • ' o j \ ' t 

I r Hon'ble Mr. Justice Kham Karan v.c. 
R'1r n \· ~urat Vishwakarma, s9n .. : ~~ ~ Shri\ ti hang~ Vishwakarma, Resident of 

Village Asaintha, Post Gairwah, District Jaunpur. • · 
I . I ) I . 

~ 1 ' !. ... .I ......... Applicant (In O.A No.26/96 
• 

(By Advocate: Shri Anubhav Chandra 

1 Vs. 

1. Union of India through Chief Engineer, Lucknow (MES). 

2. Commander Works Engineer, Allahabad. 

3. Ac;sistant Garrison Engineer, (Military Engineering Services), 

V; 1ranasi. 

l -· ~ · ....... Respondents in O.A. No.26/96. 

(l:y )\dvocate: Sri Saurabh Srivastava) 

ORIGlt'J,'\L APPLICAl'IClN f\tO. 27 OF 1996 - ·-

1 

Elall:in A lunHtJ , Ron of Sl 1rl Abdul Karh11 . Vlll\•U<> Kalu •<fl Pu1n 1 F1ost ~ llulw11 rla, 

District Vara11a<;i. 

.... .. ... ...... Applicant (In O.A No.27/96 

(l»y Advocate: Sh1i Anubhav Chandra 

' Is . 

1. LJnion of India ti 1rough Chief E:n!Jineer, Lucknow (MES). 

2. Con1n1ander W<)rks Engineer, Allahabad. 

3. Assistanl· Garrison Enoineer, (Military Engineering Setvices), Vat anasi. 

.. ... . .. ... Respondents in O.A. No.27/96. 

(B 11 / \dvocate: Sri Saurabh Srivastava) 

_..,.,· 
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lie tlon N0.28 o 199 . t' 

i ! ! 1 r. · . H I ! ~ 
• . fJ ~I, l. I ·1 

Ram Naresh son of Shri Kharwan Rio 'Village Phulwaria, Post Phulwaria, 

Dlstli?t Varanasi .. : J 

1 
' j . 

1 

I A f j .. llt : l · : -
t I ' · ~·· ......... .... Applicant (In O.A No.28/96 

I I ~ • 

l (By Advo~te: Sh~i ~nubra~ Chandra 

Vs. t 
I 

' I 

\ 

1. Llnion o·f India through Chief Engin~r, jlu~now (MES), 

2. · Com1nander Worl\S Engineer, Alla~abad. 
I ' I . 

3. Assistant Garrison Engipeer, (l\~ilitary Engineering Services), Varanasi. 

...... ..... Respondents in O.A. No.28/96. 

(I ly Advocate: Sri Saurabh Srivastava) 

Qtl9ID!!.8PPJi£atioQ ~9~jJ!f.1§9~ l 
I ' I 

• 

Sh11bh Narr\in ShanTI 1, ·:;on of Shri Ganga Prasad Sharma, Resident of Village 

Ka1nha1 iya, Post Pad i Baze: r, District 01~oria. 

, ... ..... ... ... Applicant (In O.A No.29/96 
• 

(By Advocate: SI 1ri Anubhav Chandra 
I I \ 

, 

l Vs. 

1. Union of India •hrough Chief Et 1gineer, Lucknow (MES). 

2. Commander V1/orl<s E:ngineer, Allahabad. 

3. /\ssistant Garr·son Engineer, (fJl ilitary Engineering Services), Varanasi. 

.... .. .. ... Respondents in O.A. No.29/9G. 

( t3y Advocate: Sn Saurabh Srivastava) 
I 

Originul A~.Jnl ication NO. 30of1996. 1 • 
-- .:-.e:. - I -· I 

I j 

Rarn Sagar son of lnte Shri Chirkoot, Rio Village Parmandapur, Post Khajoi, 

District Varanasi. 

.. .... .. ....... Appllcunt (In O.A No 30/06 

tBy Advocate: Stni Anubhav Chandra 

Vs. 

1. lJnion of India through Chief Engineer, Lucknow (MES). 

2. Commander Works Engineer, Allahabad . 
• -3. Assh;tant Garrison Engineer, (Military Engineering Services), Varanasi. 

1 · t ' . : ..... 
1 •••• Respondents in O.A. No.30/96. 

I 
(By Advocate: Sri Saurabh Srivastava) 

Originnl Application No. 31 of 1996 
I 

• 
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>f Shri Sobri RHrn, Rio Chakwnra, P .0 . Oiha, District 
I I 

...... .. .. . .. . Applicant (In C).A No.31/96 

(B) Advocate: Shri Anubhav Chandra 

1 ' Vs.I \ ' 
1. lJ11ion of India lh1 1)U ~Jh c;hief Engineer, Lucknow (MES). 

2. <~n1nmnnder Wo1 ks Engineer, P\llahabad. · 

3. 1\ssistanl Garrison Engineer, {~1ilita~\ Engineering Services), Varanasi. 
,I I I \ I 

1 t 1· • . . . . ...... Respondents In O.A. No.31/96. 
I I ~ I 1 

I (By Advocate: Sri Saurabh Srivastava) 
It • I II'. 

1 ~o Roe R 

All the abovementioned ~ix O.A~ Lnder section 19of Administrative 
. I i I ' . 

Tribunals Act, 1985 arise In the ;same set 1of fac"and circumstances, so are 
• I I I I ' 

b~lng disposeu of together by this common order. 

I I j 

I l l I 1 1 l 
I l I j t· 

2. ! T~ese applipants claim to have JV.:o~er ~s . Casual Carpenter/Black 

Smit~~~zdoor for •~ma parl~--~ ~1f~~i'1 ~~tant Garri~n Engineer 
(Military !Engineering Service), Varanasl~fO\lowing ~ble will reveal details of 

\ 
' t . . ' I I • ,,~ oil I , t • . 

their . v1orking as such and tota\
1 

!'1~?1~r · ;f ~ day~ and ·representations and 

reminders given by each of the1n. · 1 ~ • l 
I . I ; 

- --- ... - - ... -- -- -- - --· .. ---·- - ----.,i-----·------ - ---i 

O.A. Rani Sagar, Oi'.09.81 28.10.83 327 20.11 .94 

30/96 Ca·;ual l•Jla;:door 11 .10.95 
1--- • • _ ,.. _ __ .. - · .. - - - - • - - - - - - - - ·-- ... - --· -- - - ---- - - ·-· ... 

0 .1\ Rarn l) hani O'i'.09 81 30.10.83 275 ·15.02.93 
_ ___ ...__ ___ - - -· v - - -- .. _ .. _____ -·-----'--- ------· -· ... ·-~·-._ - ... . 

.,,.---
I 
' 

l 



I' 

I 
I 
I 

I 
I 
I 
I 

I 
I 

I 

l 

l -) I 
I 
I 

I I 

'!"' · - 4 I I 

I I 
; 
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<:usual • 
I 

I I I 
I 

13.10.94 

13.11 .94 
_ .. __ --- -· ·- -- - --~------.._ ________ ___ _ 

f ' I I I I • 

~ ~0:As--in-·al"4be.eases~ee.D. ~eRe ....11.ft"'\:~l"l-ettj 
I ~ • ' t 

1· I ! ~ft i I 1 · : 
I I 1.,. '·! 1, 

3. I They say that' ~Ince they ~.ark~ ~ r ; :ore ~an 240 days so in view of 
I . I l ! I :1 I ' . J 

Ministry of Home Affairs letter dated 2~.7 1989 (Annexure A-4), letter of Chief 
I: . I J I I t . 

Engineef.. ~ Lucknow Zone Lucknow ~ (A6n. xure ; A-5), Memorandum dated 
' I. I j ··~ ' t . . 

22.3.1
1 
U82 issued by Ministry of Defence,1 the 1 are eptiUed to be reengaged and 
• r ; . ~ • : • 1 , ,, , 

regularized but insplte of various representations' as mentioned in the table 
l . ~ f I 'I t •.) I . 

above, respondents have not cared to' ree~g~ge and regularize them. They say 
I· I f• I 1 I f. 

earll~r,1 t~ere was a ban on rec~itm~nt .in ~r~up 1 'D', so they did not move 

appllCCltion for such reengagemert or~regu,arlz8tlon but after ban was lifted, 
I t • ~ I 1• t '.I ' I . . i • 

they s1ar;ted giving representation~ to th~ ~u~ori~es· Concerned for re-inducting 

them. All six applicants pray tha~ ·resppnrent No.2 and 3 be directed to 

consider their candidatu1e for fresh recruitrnent in Group 'D', giving preference 

to the1n, in view of their working ' as ·cas~al Workers. They also pray that 
I I 

respondents NIJ.3 be asked to reengage them as Casual Hands/Mazdoors and 

regulari:!:e thern, if they hav1~ inducted such hands after they ceased to work as 

such. 

i 
I 

4. l 'he respondents contented the claim by filing written reply. Their first 

contention is that O.As are highly time barred as these persons are coming to 

the Tnbunal,after about 7-0 years from the date they ceased to work as Casual 
I 

Labourers. They say that Casual Workers are engaged as per requirement and 
1 

as soon as the work is over, their servicP.s are\dispensed with and such castJal 

viJorkers have no legal clain1 for reennagen1ent or for regularization or for 

recruilrTtent. It is '•lated 1hal certain vacanc ies of Chawlddnr and Ma.zdoor were 

released by Ministry of L>efence; but due to interference of representatives and 

leaders of casual emplo 1re1~s, these had to be surrendered. It is said that there 

is no vacancy novv, so tlte que!;tion of reengaging or regularizing the applicants 

does not arisr~. ·rhe re! pc ndents have also tried to say that considering the 
_. 

long pP .. nding d0rnand of suc:h casual w~rkers and pressure fro1n various 

M. . t . o.J.. ... \•\. . ' . 
nus nes and IJepartn tents to fran1~ c ne time measure for regulc=ir1z1119 

1 
se1vic 1~·> of su· :h casual 1~orke1 s , Minis.try of Personnel, Grievance and Pf?11sion 

issuetl of fice 111e1 noran<lu1r1 No.49044/4/EJQ.Estt (C) dated 8.4.1991 providing 
J 

for consid~r inq the cas1~s of casual workers recruited prior to 7.6 .1988 and 
\..rt- ... -t. {. 

~vheFei~ s1:Hv ice$ on i!.sue of O.M dated 18.4.1991. They say, since the 
( I I 

I . t I I ' \'v •' 
I 

i I I I 

I ~ I I l 
-
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• opplican~ c,f oil lhc .;o six '>.Ii.,.-; were not worldpg on 8.4.1991, so thoy were not 

entitJod :o th9 b.1nufit of tlia1 scheme of regularization. As regards the model 
1 • 1 r 

st1nding <~rd r~r r•)ferred to in the 01.~ the
1

y ~ tJlat MES being not an Industry 

within the n1eaning of:lndusttial Disp&..tes'Abt. 1947, the same will not apply to ' '''·I 'i its employee. It is said thf)t applicar;tts are ~v~r ~g~, so they are not eligible for 

direct rec~r~itrnent in Group 'D'. It is ~e~ied in para 
1
·7 of the reply that any casual 

I I I· l l' 
wt>rkors v,1rs engaged 'after1984 o . .rd~. f4JJ

1 
according to them, there was a 

completo , an on such induction. ; t , t 
! I I • t. . ) ' 
l ~ ' " . I . J I i ~ I ' I I· I 

I ' r . • ., ! . 
5, r~~ applicants haye filed rej~i~der, fi• I ~tin~ ttlr~ they wer~ inducted 

as Ca~llal Workers in Group ·o·' r~fter ,their narpes I were sponsored by the 
1 , , · r. 5· , t· • . , . , 

respective· Ernployn1ent Exchanges and their termination was totally Illegal. 

' r i 'l ~. i t ~ 1 l· . . . . ~ : . . I 

I I I , 

6. AU these six O.As were dismissed as 'time barred, vide order dated 

17.7.20<KJ. Review Petitions were also rejected vide order dated 20.9.2000. All 

the six <1ppllcants filed a joint Civil Misc. Writ Petition No.42696 of 2001, Ram 
, I 

Murat Vish\varkatna Vs. Ur aion of India and others before Hon'ble High Court of 
' I f 

· Judicaturo at All::thabad. 1 he Hon'ble Higl a Court allowed the writ petition vide 

its order dated 19.7.200 ,, holding that the O.As not barred by time and 

l j directing these he decided on rnerits as expeditiously as possible. This is how 

I have o.1J b1~ing come bef1)re the T~ibunal aga,in for decision. 

I 
I 

7 I havo h('ilrd Shrl \nubh;)V Chondm appearing for the oppllcants and 

Shri Sa1 auhh Stive5tava <1pp·~aring for the r(~spondents and have also perused 

the entire material on records. 
l 

I • 
\ 

8. Shri An11bhav c11c:indr~ has s•Jbmitted that in view of office 

n1emorand1Jn1 d.:ited 26.7. 19139 (according to respondents, this lutter Is of 1969) 
I I 

issued l >~f Govt. of India. Ministry lof Horne Affairs, Department of Personnel 

and A.R ., c:ipplic::in1s who 'Nork~d as Casval en1ployee for more than 240 days 

in a ye< r. \Vr~re ~nlitled to b t11 considerei:t "or regularization . He snys according 

tc this vftice Ill< rnc11a ndu1 1, 111 suitable ca :;ns upper age,Hmit could have beon 

r0laxed. !:iht i Chandra h~· s also subrnitted that according to rnodol standing 

orders ci1culated vide Ral sha Mantralaya rT1emorandu1n dated 22.3.1982, copy 

of ~vhich Is Annoxure A-6 . casual workrnan, who had completed six months or 
Cl)ntinuous scrviC€! wlthh 1 the 1neaninu of sub clause (b) of Clause (2) of 

Section 25 B of tile lndl1st1ial l)isputes A(:t; 1947 was to be brought to the I rEigular strongU1 and his pay fix00
1
at the minimum of time scale and not only 

I 
' 

... 
} t 

• 



I I' 

t ·p , 
11 ~~ I 

I 
I ' , I Ii' ., .. . 

I 

) v i 6 

I 
• 

l I 
' ' 

I 

1 thi '3, c:1 cc1su l l wo1 lcrnan co1•1pleting eo dnvs •>fl continuous service in the snme 
p r I ., , 

1 

I esmblishme11l or under the sarno e"1~1oya~ 'rT·~o be ~iven preference for such 

1 I ca1ual 
1
employmc"3nl in that establishment. ShriJ Chandra has also drawn the f. : .. -i( 1 • 11 

, att9ntion <)f 1'ribunal towards letter (Annexure A-4) issued by office of Chief 
~ I · I 

Engineer ~Ut;know Zon~, Luckno~ ~erebYi he
1 
a~ked the subordinate at 

i • Allahaba•:I, 1 to forward a propof!J '. f~r j ~~tal~i~I! , Govt. sanctioned for 

reuulariz~~n of all left out casualJ ~rsonne • jHe says that casual wor~ers, 
· i ''.I ·~ 1 rt ~ ,. f ' ~ • ·' · 

1 · dnducted tll rough employment exchanges! hav ng putltlr) more than 240 days of 
t I ' . I -.-f I I I ' . I ' l . . : ~,. . I I 

service! before being discharged or · remoyed., were to be benefited by this 
I l I I • v ' I 'I ., 1 · . , . 

:. 
1 
j · schem,, t~f~rre~ to iri P."t_e1 letter of ~iTf ~~l ee~ S~rj .~~~n~ra says that the 

cases ofi $ix applicants were not dealt a~ lnaly and so they were I . I . I' . l I 4'f'1i·' . ~ I . ( •. ' 

· deprived ~f their right to got their se~~ r~~larlzed. Shrt Chandra has 

I 
I 
I 
I 
I 
I 

attempted to have support from decision dated 13.12.1999 rendered by the 
' I 

Bench of ·rribunol In O.A. N0.55/94, Brlj Lal Yadav Vs. Union of India and Ors. 
• ' I t ' I I 
where e>e··casuat workers of Military Engineering Service, who worked for more 

. f 
I 

than 218 dnys in 1984 to 1986 had come for his reengagement. The Tribunal 
. ' I 

allowed the O.A. and directed the respondents! to reconsider the case for 

re~rnployment. This decision wa;, based on earlier decision dated 31.10.1991 

· In O.A. r~0.694/1 989. According to Shri Chandra fate of these O.As should not 

be clifTer<lnt to the fate of 0 .A. 55/'1994. 

I 

9. On the other hand Shri Saurabh Srivastava, learnod counsel for the 

respc1nd lnts has voheme1 1tly arEJUed that applicants are not entitled In law to 

claim their reengauemeni or regularization sirnply on the ground that they 

worked for a short spell of more than 240 days or so long back In early 
I 

eighties. SI lri S1 iv<.1stava '•a~·s that
1 

it is n11\/er t~e case of the applicants that 

their Induction in <iroup 'D' in U1e year 1 ~181 .. 1983 was in accordance with 

' relevant service Rules, so they havf:: no case for reengagement or 

regulari.<~ti r) rL It is also siat•:ld by Shri Srr1astava that in view of r.larific~tion 

da1~d 2:3.2 1998 (1\nnexu1 e (;A~ 1) issuod by Engineer In Chief, pP)Vislons of 

lnduztri< I [ )k;putes Act, 1 )4 7 are not appli1;ablo to ME~ as Its activity is not 

comrnercial, so 1nr•del st.:·nding order rolh~d on by applicants is irrelevant. He 

snys thc: t engag:~m~nt of r.uch casual worl<ers is as per requiren1ent and so ex­

cnsual vtorl:crs cannot fore a tile clepartm,;int to engage then1 or to recruit, thern. 

I 
I 

10. I ha110 considered tho ror.poctivo s1Jbmisslons. I may stnte vory frnnkly 

that law 011 the s• 1bject has changed contpletely after a Constitution Bench 

dr~ci~.ion of Ap<?''< t;ourt i11 ~>ecretary, Stato of Karnalaka Vs. Uma Devi and 

, I I 

I 

I ' I 
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others, J~·:t!11ncn1 ·1 ·:>day 2 JOG l4) Suprem'l Court page 420. The cuse of ex-
. 

ta!3lta l \'\ ot1<ers, ,.,hi) ceas ~cl to ·t1ork long back, say about 2 decades back, 
! ' 

aft·9r hav1ng put in 240 da~ s or 2601 or 2 ~O ~ays, has become very-very weak 

for claiming reengagement and 1 egulari1.ati~nl eta. The law so enunciated bY, 

the Apex Court i-:. law of lrind unl'.iet Article ; 141 hf Constitution of India and is 
I 

binding c)n :ill Cc-urts and ·1 ribun<1ls ·and tho 1\uthorities. We cannot loose sight 
' 

I 
1 

of such juclici<lf prono1.1"1coment! After noticing a number of judicial 

pronounc:tn1ents including C()nst:tution Beru::h· Decision in State of Punjab Vs. 
I 

Ja~dip Singh 2, •.rs. 1964 1.4) SCR 128, Dha~d District P.W.D Liternte Daily 
I t 

Wage Ernployees Associa1 on & C)rs. Vs. Slate of Karnatakn and Ors., JT 1990 
I I 

(1 ) SC 343- 199'> ( I) SCR pago 544, Di•ily1 F~atod Casual Labour Vs. Union of 

I 
India & Ors. (JT 1987 (4) ~c ·154. 1r88 (1) f·q~ 598 and famou:> case of State 

of Haryan~ Vs. Fiata Singh c:1nd otpers (JT 1~2 (5) SC 179- (1992) 3 SCR 
I I 

page 821), th~ir Lordships ruled in ~n equlvccrl terms that such per.;ons, who 

wero no~: inductc;d in acc:>rclance with relevant Rules/Executive Instructions 
I 

havo no claim lor engapr~Hl1ent or regularizfltion. It would be profitable to 
I I 

reproduce some of releva1 •t portions o~ saJd ~udgment and the same are as 

I under:-
1 

' y I · 1 ·I 1 · 
i I I~,•: J, t 

I I I ·, I 

i ! 11 I I . I .. ' t ·I 0· • ' 

~ ' '"38. Wltas a peno~ ento's~ a tanporlll'Y anploymait or gets 

I 

I 

I 
I 

I 

I 
I 

I 

I . ' l . 
I : 1 · 

• 

I 

.19. 

engagenunt aa I a contractual. 1 or ctUllM wo'kas and the 
engagement is not baul ~n .a proper •ekctio1t a• ruognit.ed by 
th• relevant '"'" or : prouar•, II• u awar~ of the 
comquencu of, di• IJl'POintmast bang tonporlll'Y, caual or 
contractual in nabll'e. ~' a ieno1t c111U10t invou die tlleory 
of le~ expU:todon fo'i Hi1'6 conjirmd in tit• pod ~en 
an appointmmt to,tlle pod ,:olllll be 11ttuh onI, by following a 
proper procetbUe ~or •ehdion Pnll in a com:aned cases, in 

I , 

consu/Jalion lJith th• Pu/Jlk 1Savke Commisaion. '17'aefore, ' ' . 
die d1c!ory of Ugitjmate. ap~ctation cannot be ™~fally 
advancecl by umporary, 1 contradllal or casual employees. It 
cannot also he he/.d that the StaU /la.r hml out any promise 
•vhik 1·ngngi.ng these per!Jons ei.Jha to continue them where 
tlley a··e or to make diem permanent The State cannot 
consti11~tionally make such a p'omis~ It is also obvious that 
11,,. 1/1f ·>1J1 cn11n"t h1! Jn ,.01'<e1I to seek u.po.-.iti.v~ relief 1if bri111: 
#llfltll j l (/'Jllll/l·" /l t in file /1(),~'I. 

It mis then contended tl1at tire righa of the enrp/11,veu 1l111s 
11ppoi11 er/, 11nder Artid~·s 1-1 and 16 of die Constituti.on, are 
' 'wlatCJ ~ Jt is stated that .r/1e State /IO!J treated the eniployees 
11nf am' 11 hy er:tploying d1e1n on less thm• nlinin1um J~Ylga a11d 
extract.'11g H'f11·lc fro1n tI1en1 Jo' a p retty long period in 
con1pu· isan uit/1 t/1ose 1litecfl.v recruit.ed H{10 ar(! grtting n1ore 

t 



• 

• 

I 
I 

l 

I 

\ I 

I 
\ 
I 

' ! 

\ 
I 
I 

I 
I 
I 

I 

I 
/I ! 

\ 
I 
I 

• 

• • 

' 

I 
t 

I 

4fl. 

41. 

~mt. 
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: I I 
' I 

• • 
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wa~e.\· or salarlu/or doln1 slplUar work. The 1n111luyeu bej'ore 
• us ,1vere eugag~d o~ d(I~ w~gu In the concerned depurln1ent 
r on a wage thf.l•W.~'!'f' . ~1"'~ than. There ls no case that 

.the wage agi.•d t'P'l~ ~ ~·~ lng paid. . Those who a'! 

cannot claim '!1Jli!... ~e;f • ~ ~U/ml!f aud as ag~nst those who 
have been re~ufarlY.t,r~r¥lte~ on the basis of Ille rekvant rules. 
No right can ~ Jo~~et/ .on pn employltlDll on daUy wages to 
clailn 1/1at such employees should be treated on a part wiJh a 

• I 

regularly refrulle4 ·ca1,1dldate,- : and !"fide . permanent in 
employme11t, ,~n ass11mlng t~at th1 principle could be Invoked 
for clalnring1 equal .wages ·for equal work. There L1 no 
f u11tla111e11tal right in tl1ose who have been employed 011 daily 
wages ar te111porarily or on co11tractual basis, to claim that tlrey 
ha•'• · " ri~kt to be ab.~orbed In service. As h4v been held by t/1L1 
Court, t/1eJ' cannot bt said tu be holders of a post, since, a 
reg1~/ar a/1point111e11t could be naade ""ly by n111king 
app11i11t111e11ts1 consista11t witll the requlreme11ts of Articles 14 
a111l 16 oj· tlie Constit11tion. 1'/Je right to be treatetl equally with 
the other em11Ioyces employed on daily 1vages, ca11not be 
exte•1detl tt.1 a claim for equal treatn1e11t witlr tht1se •v/10 tvere 
regar fa,.{v 1 ~111ploye1L 1'hat tt'ould be trea1i11g unequ11lv 11.f 

eq,,1 •b .. It cannot al~o be relied on to c/ai1n a right to be 
abs(1rb1•1I iv .'iervice et·t11 tho11gla tlley ha"e never been srlectrd 
in ft'.,,,,. o..f rt•leva11t rc·cr 11il1nc•11t rule.v. 1111! argu111c11t.f b11\·1•1/ 011 

ArtJ~ lt!s 14 1111d 16 of tll t' l'o11.~·1itutioll art', therefore, overruled. 
It is cottteuded tliat the State actio11 in 1101 reg11larizing 'tile 
em1Jlo_~ees 111as not fair •11it/1fn the fran1eH-·ork of the rule of latv. 
Tile ru ft! of latv con1pels the State to 111ake 11ppoi11tn1e11ts as 
envl· aged by the C0Ji.~tit11Jian a11d i11 tlie 111a1111er we llave 
indi1 ·atc•d t:arlier. 111 111ost of tliese caseJ, 110 doubt, the 
en1pJ~y1-:es hail worked f or so1ne le11gtlt of time but tlris has also 
been brougllt about by tlle pe11de11c.v oj· proceedi11g.~ i11 
Tribn1urls a11d Courts initiated at the i11sto11ce o.f tile 
em1>loy,~t~.r. ~loreover, accepting an arg11me11t of t/1is nature 
would n re11rl tliat the t,'tnte would be pern1itted lo perpetuate"" 
illeg(ili~t ' i11 the n1atter of public employ1nent 11t1d t/1at •v<Juld he 
a 11e1~al'Jo11 of t/1e co1t~tit11Jio11al .\·che111e adoptt•d by 11.\, tire 
peop,'e rif /r1dia. It i.• •• therefore, 11ot possible In accept Ille 
argurnerrt tlrat tliere mu.rt be a directio1' to mv1'e permanent t1/I 
tile perso11s en1p/oJ1e1l on daily •vages. JJlhen the Court is 
approached for rellt:f by H'UY of a H1rlt, tire court llt1s 
neces'illt ily to ask i1selj· •vfrether the person before it had a11y 
legal rig lit to be e11f orced. Co11s/dered in tht! lig/1t of the very 
clear co11stit11tio11al sclze1ne, it cannot be said that tlte 
employees llave beeu able

1

to establis/1 a legal rig/it to be n1a1/e 
perma11ent '?ve11 though they have never been appointed in 
terms of the relevant rules or in adherence of Articles 14 and 
16 of tltc· Co11stltution. , .. 
It Is t1rg111?1/ t/1al a country /11'e l11dla H'ltere t/1ere Is so 11111c:/1 
poverty anti u11employment and there is no equality tif 
bargaJ11ing 11ower, the uct/on of the State In not making the 
e111ployees permane11t, would be violative of Article 21 of tlte 
Co11s1itut/011. But t/1e very argument Indicates t/1at t/1ere are so 
!"any waiting for emp/oy~n~ and an equal opportunity for 
fOmpetlng for ~mployment and IJ ls in that context that the 
Co11stit11tion as one of; lJs bask features, has included Articles 
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14, ,,, " '"' J(J9 ,\'(} 11$ (() 1!11.\llfl! th11t 1111/Jlic e1.-1ploy1111!lll;.. nJ11t1 /I 

011(·· i11 a.fi rir 11111/ t ·q1·llt1hle 111t11111er /Jy giv111J! all tlt<1se u·ll<1 are 
qll11 l°ifl1>(/, trn ,opport11,,ity to l 'Cek employmer1 t. /11 t/1e guise of 
upli oldi11p, rig/Its urader At11cle 21 of tile (,'011.\titution of l11clia, 
a Sf'f (if pcrsfllSt cantfOt ,1 ~e preferred over a vest majority of 
peO))/e u1aiti~ f1Jr 1 F opportuniJy to co1npete for State 
emJ1 foytneut. ~'he, 11c~eptqnce of tlie argument 011 behalf of the 
respotr<lents woulil r~11lly. negate tlie rlglit't of the otllers 
co1~(e"e1l by }irticle 2/ 4(itll~ Constitution, assun1ing t/1at H'e 
are 1'n a posiJ~on to hn(d 1hat the rig/it to employment is also a 
righ~ c o111i11g 

1 withl11: I/le purview of Article 21 "f the 
' Constitution. 'fhe argu1ne,.t that Article 23 of the Constitution 

is breachec.l b,cause ti!e 1employment on daily wages a1no1111ts 
to forced hrhour, CtmlfOI be accepted. After "''· tl1e en111/oyt't'.\' 
acc,•pfe,/ tire employ1tll!nt at tliel' ow11 volition und wit/a eyes 

• 
ope11 as to the nat1~e loftthelr e'!'ploymenL The Governments 
,also re11/sed the. mlnl11f"'t' wagu payable froni time to t1111e /11 
the Ilg/It of al( nlevanf cl('c,unptances. It alstJ appars to us tllat 
importi11g of these,theories to defeat the basic requirement of 

' • ' t public employ~nt woidt( defeat the constUutional scheme and 
~ the co11stiJutio!'al gqa< f>.ft~u9lity. \ . ; 
t'The, argument °!'# ~the;~~-' fP.uUfe p'oucte,d by Article 21 of 

the 
1 ConstiJ~'.'.i ~Jl/~t!ip. ~~~""' · indude the right to 

employment Cf''!llf'':f'~(lt~f :'!ccepte1f at this jundure. The law 
is dynamic and ou,·Cons'ltutlon .ls a living documenL May be 

I ) f ' 
at some future point of tlpse, the right to employment can also 
be brought in under~ the concept of right to life or even 

I 

incl,.ded as a f undamenttU rlghL The new statute ls perhaps a 
begbu1ing. As things, 110.J stand, the acceptance of such a plea 
at the insta11ce of the employees before ·us would lead to the 
consequence of depriving'a large number of other aspirants of 
an opportunity to conipete for the post or e1np/oyment. Their 
rigll1 to e111ployment, if it is a part of right to life, would sta11d 
denude</ by the prejerrl11g of tllose who liave got in casually or 
those who /rave co1ne tlirough the back door. T/ae obligation 
cast n1J the State under Article 39 (a) of the Constitution of 
l11din i.f to ensure that all citizen.f equally have tlle right to 
ade1111afe 1111.!t1n.Y of llreli/1001/. It will be 111ore co11.filfte11t •vlt/1 
t/1t1t J'olhy if 1/1e court.,· 1ecog11ize t/1al an app,Jlntnrent to a po.\·t 
in G1·ve1·n111e11t service ur in the service of its i11.ftr111ne11talities, 
can 011~ 1' be by Jvay t~f a 11ro11er .~1!/ection i11 tlte 1111111111•r 
recOJ 1117. t.UI f1.v the relt!i•a11t legislotl<u1 i11 the co11te.~t oj· tile 
relevrfnt pr1Jvisions o.. f tile Constitution. Jn the nanie of 
indiv :dtu1/izi11g justice, it il· also not possible to .'fliut our eyes to 
tile 11 •11uern1ts as aRirilrst the.fe'" •vlia are before tlte ('0111·1. 1'/te 
Direc ti~·e prhzciples oj Stale Policy have also to he reco11cil£.'d 
witlt tile rig/tis availa'J/t• to l lie citizen 1111der Part Ill nf the 
Co11.-. r itutio11 11n<l the o 11/lgatl"n of t/1e-.S'tate tt• t111e a11d i1/f a1uf 

11ot ' ' ' " pnr1icu/11r .~r· ''''' of cilize11s. Jy,., t/11•,.efore, ovc•rrule 
tile 111 g111111>11 t bused 011 .11 rticle 21 of tflt• Co11stlt11tiQ11. 
NorlJ 11/J v. •l'ht1t is sot·~! r1t for by .\uc:l1 ff.•nrp orilrJ' enrpft~J '('t'f 
UJ/1e11 ''"~Y fl/JJ1TOllClt t/1 (! <'~~IJlll"I, lf t/11> is.-.fl<' I~( " u1r i1 oj' 
111a111J •1111 r1s 1/irecti11g t/Je t•tnp/oyer, tlte State or ils 
i11st1·1 ·111t•11ta/i ties, to absorb t/1e1n i11 11cr111anrN1t j'ervice 11r to 
allo•v the1u to continue. In this cont£'-"'' the qu(•stion 11ri\'t>.\' 

•vlletJ.•er a r11a11d11mu..,· coultl he issued in javour of sucll 
perso:rs. At tills j1111ct r1l'e, it will be proper to refer to tlte 
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dedsio1.1 o.f t/1.e Constillltlo'!- Bench of this Courl in Dr. Roi 
Shivena1a Bal1adur V.' 111•f Governing Body of the Nalanda 
Collqe. 1hat cau. •o•e lo~ of a refiua/, to promou die lwil 
prlidoner Iha~ ~tit• PriMcipal of a colkge. 11iis Court ltWI 

, I I , • j -j' I , 

that in order th"1, :a li~ 111111 issiu to compa t/1e 
autlloritk..v to do f·o~i.filJ It must be mown "'"' th• 6latllte 
imposes a kg11l tf"'1 on tll•f 11""0"'1 and the ogg1ieved party 
had a legal righ~ 'f""er th~ 61a'f't4'or' rllk to enforce ii. 11'ls 
cfaulcol positio14 • contlnae61and a mandanuu could not be 
mMed in favour l~f Ill• ~yea tlnding die Governmmt to 
llUIU them per~-.i,.if ·'f'~. -..,loyea cannot dow that 
the.>.: llave an W4'~ , ~l.~~l'iflJt to · H P,anupuntly 
absorbed or that 'the ~ i°' a, k1al ""'1: to mob them 

-----

pa#uu1ent. f •. ! 1 f .1 l ' · · · ' · 
One a..1;ped nudv1to H ~ Tltae may be casa lvhne 
ineplr1T appnintltunb (not ilUgal appointmmb) a explained 
in S. V. Narayanappa (•upraO, R.N. 1 Nanjundnppa (supra), and 
B.N N1rgarajon (supra), and referrd to in paragrap/1 JS a/Jove, 
of dulJ qualijUd penons ·in 

1

dul.y $andioned vacant poab might 
have /J ~en made and the employees have continued to •vorkfor 
ten .ve1u·s or 111ore b11t Hilhout the intervenlWn of orders of 
c;ourb- ,,,. o.f tribunals. 111e question of regulnri.t.ation of tl1e 
lerv/.c4• r n/ s 11ch enip/t•y1•e1· 1nay have to be considered fin 
11iuib iJ1 rht light of die 11rincip/a seul.ed by d1u c.:ourt in 1/1e 
cases r1bove 1efared by and in the light of this judgment. In 
that c1:nte:a, the Union 1if India, the State Governnunts and 
their i1fStl·u1nentolides should take steps to regularU.t as a one 
time IT easurt, the servicer of s11ch irregularl)' nppoinud, ,~.,,o 
/1av~ 1 'Orhetf.for ten )'Ur.f or more iii dul.v sanctioned posts but 
11ot u1i de1· co11er nf 01tkrs of G'tn1rts or of tribu11als and shflt1ld 
furth~ ·· c11s111~ tJ,aJ regulnr recruitment"/ are un1/ertaken to fill 
those 11arant s1u1cti.one1l posts that require to he f dltd 11p, in 
rase.v 1vl1 ere 1.~,,1por1.rrJ· ~mplo.r~u or dnilJ' Jvuner.f art bein1: 
110»' ' 111..Joy~d. 111t pr1•<'•-YN tpust be J.,,, in "'''""" uithiu .fi.x 
11w11tl ·s jro1n this date. TVt td.fo da1i/J• t/1111 T<'g11Lnri:.atic11, if 
an)' 1r ·reruly ntade, l•U1 1.1ot $ll~iudice, ne.ed 11ot be reopened 
based 011 ti'irs jirdg11w.'-l. but there s/1011ld be no furth r.r b.r 
passi1. g "'' f/.!e constitul'ic·nal req11ircmcnt and regrdari.t.ing or 
111akiJ g 11er1nw1t1it, t1111st tuJt dul.y 11ppointfd as per tile 
consfl •'uf.ional schtm?. 
ft~· 11 1so d411 ijied ll1ut 1f1<;se 1kcisio11s ui1ic/1 ritll counter to tile 
prilic.i'rle se11tlcd in t '1iu 1 dedrion, or in lr.-llic/1 dircctW11s 
TUt1ni , ,~ COllllUI' to l !'/J1lt l~'e htn'e ltdd ht.rcir1, Hill stn11d 
denurfed oj'their stat~ a!: precedents". 

11 . The atto11ti < ~n of S 11ri Chandra vva·; drawn by me during the course of 

orttl ar9un1unls to1t1ards 11 11! . Constitulic•n Elonch decisloi1. t~e was of the view 

that the cnse ol these applicants will nc.t be covered by this deci:;lon but will bo 

covered by o1fice 1nemon1ndums/letters referred to in the O.As. I have not been 

able to understand as to how these applicants can succeed, in the face of the 

aforGsaid Constitution Bonch decision. These applicantst worked as Casual 

Workers for a very short spell. It is not the case that they put in more than 1 O 

years or so, so as to claim benefit of directions given in para 44 of the said 
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C:on:3titut1on Bo· H:l 1 decis on. It is 
1
true th 'l t the names of the upplicants werP. 

sponsorEd by Eniploym !Ill. Exctiange · !Jut f that alone will not make their 
·I ' l ' ·:, 

inductic1nl regul<1r ·one. f\lrJthing has boen
1
1 said in the O.As as to what were 

. I .. I I I / 
relevant Rules, r~~gulatir1 1;J suct1 appoint1rerts and whether the same were ' I . f ~ • l l ·I I 

followed. iThe case of the aprplic:ints throughout has been. that they were casual 
I • l I I f-1 . ' I 'I J 

Vt'orkerH and it h:-. for t1·1is rec1son, th~t theY. are I claiming benefit of office 
' f 
I 

I 

. I· I I I I 

rnemor111dun1/(1rdr:tr of 1 117~1 or benefit of lotter of Chief Enginc)er or benefit of 
I I 11 i I 

rnoclel ntnnding order. It is for thif; reason that they are praying that 
' • l I I I J I ' 

respon:t.;H1f!> b·? directef.I to cc•nslder th11ir Jfresh recruitment. They are not 
' l . I I '' I' I I· . 

I I I 
· !;aying tha~ di$charge or teirmination 01r re,oval should be quashed because 

l ; • I. ' I 
I l ' I I . 

th~y. r e\e I <eg1 ilar empl11yce. ~;o the iiatrri If Induction of the applicants 1n 

c3rour 'I)' wus casual by all means and 
1
vms not in accordance with relevant 

I • I ll I I I ' • • ! ' I 

rules. I an1 of the view that such ~ person, who Was not inducted in service as 
! I · I 1 1· 1 f If 't 

per fE1lovant ' Rules re~1utating the
1

1 

'apP.olnbnent, is not entitled to claim 
\{ l' • • I' ' t I I ' 
f' I . '1 ~ · 

' reen~c:19rrpent or regularization t if1 . absenc~ of any such scheme of 
, I I I I . I'· i reengng~qient or regularization. -~~rd,ng ·to the respondents, scheme of 

. . I I i 11 I ' 11 I I • 

1 1 
1 

· 1991 was, one tim~, ~easure and ,was1 ~pplicl) le to\ the persons, who were 
} • I 1 f ·~ I ~ ti I" , t .~ I 

, i 1 
• working on the relevao

1 
t date. :the1 ap~Ji,cants ~ad ,.ce~sed !to· work in early 

~I I l I I ' ~ '. ' I •. f t s.i': 4t ,, t ;· ' 1 I ~ : • 
j 

I I 

: ; '! ; I : . ' k .tt 1 . I :. . 'I b I . ~;" : . f ~ "~·•fl ,, . : l 1. I 1. 
~ l·i ~ ~l u ~ 

I t1 ; 
~. ' . • l ~I • 1, t • , 'f I , , l ~ ' . t 1, • t ' ' . 

I ( des~f\'el to be ~isml~ed. These 'rf ~~rdJp~1. , di~mi~ ~~ ~ no ~rder as 
·1 to costs. C.ct~' (.o ~ P\-c. ~"'& \" · 1QJ .. " C..."""'1~-F.Q,~ ,4"'. . : . I . I ' ' ~· 1 I ·r , 1 i. ~·, •• , ' ~ "' 
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