RES ERVED

CENTRAL ADMINISTRAT IVE TRIBUNAL
ALIAHABAD BENCH,
ALIAHABAD,

Allahabad this the day Sk A(.ZZ.. l9o7,

L i 23 te ¢ 0

ORIGINAL APPLICATION NO, 1046 OF 1996,

CORAM ¢ Hon'ble Dr, R,K. Saxena, Member-J

Hon'ble Nr. D.S, Baweja, Member-A

AN, Mazumdar, S/o Late A N, Mazumdar,

ETL (Train Lighing Supervisor) Under Chief
Electrical Foreman, Coaching Traing Lighting
Northern Railway, Allahabad,

® e e 0 o 0 “ppliCC‘ﬂt.
(By Advocate Shri Satish Dwivedi )

Versus

1, Union of Incia throuch the General Manacer,

Northern Railway, Baroda House, New Delhi,

2, Livisional Railway Menacer,

Nawab Yusuf Roac, Northern Railway, Allahabac,

o Drds Mrs, C.J, Garg ,
Former Chief Medical Superintendent,
Northern Railway at present posted as Chief
Gyndchologist, Northern Railway Hospital,
Moradebad,

4, Dr. H.K, Srivestava,
retired Chief Medical Superintendent,
Northern Railway Hospital, Allahabad, through
Chief Medical Superintendent , Northern Rajlway
Hospital, Allahabad,

, essses Responderntd
(By Advocate Shri $.,K, Jaiswal )

OCORDER

By Hon'ble Mr. D,S, Baweja, Member-A

X3 This application has been filed praying

for the following reliefs
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a) « to direct the respondents to issue
certificate as to fitness or unfitness for the duty

of the post held by the applicant,

b) to direct the respondents to pay salary
from July 1996 onwards and also pay the same in future

till the date of retirement,

c) to treat the entire sick period from
25.11,1994 till the date joining as duty and not to

adjust the period as leave of the applicant.

2. The applicant while working as ETL (Train
Lichting Supervisor) under Chief Electrical Foremen,
Céaching)Train Lichting, Northern Railway, Allshabad,
felt acute problem o% performing tuty at night time

cue to diminishing vision, He made a representation to
allot him duty which involves day working . The applican
was referred to the Railway Hospital for medical

check up, The applicant was placed under sick list

on 25,11,1994 and since then he is continuing on

sick leave and he has not been declared either fit or
unfit for the presefit job, Being ag¢redved,the present
2pplicetion has been filed on 24,9,1996 praying for the

reliefs as detailed above,

3. The applicant has detailed the developments
leading to his continuing @n sick list from 25,11,1994
as follows, The applicant has stated that he is an

old patient of Central 8erous Zetinopethy since 1969

fue to which his vision was disminishing. The Medical

Officer recommended posting which dic not involve
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nicht duty. However, he was not allowed such a duty,
anv he filed a Civil Suit, The Civil Suit was decided
in his favour and he was given duty in day time from
12,5,1978. Subsequently, he was again medically'
examined and was declared fit for night duty from
16.8,1982, However, the applicant was still experiencing
the problem of working af nicht time cue to poor vision
and represented against the same from time to time but ng¢
action was taken, 1In 1994 the applicant experienced
acute problem due to poor vision anc again rejuested

for day duty., The applicant thereafter was sent for
mecdical up and he was placed on the sick list from
25,11.1994, He was examined by Senior Divisional
Medical Officer (Eye), Railway Hospital, Allahabac

anc he was referred to Hie Central'HOSpital at New
Delhi. The applicant wes examined at Central HoSpital
on 9,12,1994 anc thereafter a Medical Board was cons-
tituted to determine the applicant's fit ness for the
present post, The Medical Board was fixed on 29,12,1994
but no board was held in this case and thereafter it was
fixed on 1.6,1995, However, this date was also postponed
ané the applicamt was agaid sermt to Central Hospital

at New Delhi and was admitted thereigr22.b.1995. He

was informed that the Medicel Board would be held on

26.6,1995

Bex %A X® but no Medical Board was held on this date and
= insfeaq)he was referred to All Incia Institute of

Medical Sciences (A,I.I.M,S). He was examined therea® en
28,6,1985 and was advised V.E,R Invesgigation, Since
the‘machine was out of oraeg}this investigation could

not be done, Thereafter the/Rpplicant reporeed to the.




TR e

Hospital at Allahabac, Chief Medical Superintendent
Allahabac vide letter dt., 20,10,1995 advise the applicarg

that the Medical Board would be held on 9.11,1995,

However, no medical board wes held on 9.llQ%995.
XK XX KX XHAKKAKX KX

was admitted in the Hospital and was c¢ischarged on

30.11,1995, He was again sent to all India Institute
of Medical Sciences for V,E,R investigation vide letter
dated 13.,12.,1995, VJE.R jnvestigation was done there-

- apeer on 20.12.1995, Thereafter, the medical board
was fixed on 13.2,1996 and was held on this date but no
cecision was conveyed to him inspite of the repeated
remincers. Vide letter dated 16,5,1996, the applicdnt
was directed to attend the Cermtral Hospital,New Delhi
for M,R.I Examination, The applicant alleges that
Chief Medical Superintendent Allahabac has arbitrarily
and without any reason issued letter dated 16,5,1996
to cdelay the decision with regard to fit nesgs or © erwise
of the applicant, This application has been thereafter

filed on 24,9.1994,

4, The main ground advénced by the applicant
g¢ is that Under Rule 560(B) of Indian Railway
Medical Manual, after expiry of six months, the applicgnt
should have been declarec either fit or unfit or the
post held by him but no such order was passed anc the
applicant has been continued on sick list without any

treatment for more than two years, The appliCdtiOﬂ

KR - abels e
therefore, acks the action of the respondents as
’ arkitrary, cdiscriminatary,énd malafide,
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S+ The respondents hd?esfiled the counter reply through Dr,
Vidya Sagar, Medical Superintendent, Northern Railway ,A]lahabad,
on behalf of all the respondents, The respondents submit that
ne Medical Board was fixed on 29512&1994£:;"Ch1ef Medical

Superintendent, Railway Hospital, recommended for the same
vicde his order dt. 29/12,1994, He sent the proposal to
Chief Medical Director, New Delhi. en ertain quarfies made

Ol e wepbo e -

by the Chief Medical Director, the same was not on‘the
ki m) >y e

prOpOSal}and oh his direction, the applicant was advised
to report to Central Hospital, New Delhi, From there, he
was directec to All Incia Institute of Medical Science for
investigation, V,E,R investigation was advised which could
not be done due to machine being defective., It is further
admitted that the Medical Board was propesed on 9,11/1995
but the same could not be held due to non Sparing of the

Doctors due to exigencies of the service,, The gapplicant

thereafter was sent to A1) India ﬁgptitute of Medical
Sciences and V.E.R examinatiggexés held on 20,12,1996. JAicceatpon
fhe Nedical Beard was held on 20,2.1996) The Medical Boar d
was of the view that VJE.R investigation has not keen
explained the reasons for gross diminition of vision awd
recommenced M,R,I Examination, After taking the approval

of the Chief Medical Director for MR ,I Examinatien,

the applicant was advised vide letter dated 10,5,1996

to get M,R.I Examination done but he has net complied

with t he same and the matter is pending at this stage, It is
further submitted that since no gross pathology co-relating his
gross diminition ef vision could be estaplished, n3¢552§5§2a3<@
was advised,’ The respondents aveérthat s harashmfzaﬁto the
applicent and fitness or otherwise esm be given only M.R,I
Examination is done, The applicant is not cooperating for
finalisation of his case ancd as such the allegationsof arbitrary

discriminatary and malafide action are totally bageless. The
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respondents contend that the application has no merit

and the same deserves to be dismissed,

6, The applicant has filed the rejoinder
affidavit repelling the submissions of the respondents,
The applicant has stated that he could not go for

MeR,I examination as inspite of repeated represen-
tations, the payment of his previous TJ, bills from
December 1994 onwards had not been paid, The applicant
also made an application for acdvance T A, for goéing

to Delhi for M,R,I examination but the same has alspo nof
been granted, No action has been taken on §his
representations by the respondents, The applicént is
ready to go for M.R,I examination but he is being

prevented to do sllby not making krdm advance payment

‘fi TA, L’- _‘(vm.~

T We have heard Shri Satish Dwivedi and

Shri S,K, Jaiswal the learned counsel for the applicant

and respondents respectively, We have carefully gone
through the material placed on the record and also

considered the arguments acdvanced during the hearing,

8. From the rival contentions, it is an
admitted fact that the applicant was placed on the

sick list from 15,11.1994 due to dimishing vision and
since then he is continuing on the sick list, From
the details furnished by the either pargy , it is
observea that the applicant was examined by the

Senior Divisional Medical Officer {?T-Raibwdy Hospital,
Allahabad, énd thereafter he was r eferred to Certral

Hospital, New Delhi. Basgd on the report of the
7
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Central Hospital, Chief Medical Syperintendent Railway
Hospital, allahabad, sent a proposal to the Chief
Medical Director, New Delhi, for holding Medical Board
to determine the fitness or otherwise of the applicaht
for the present post, There was some correspondence on
the subject and the Chief Medical Director, New Delhi,

ot

advised the applicant be sent for further investigation
~

) ™ =

Central Hospital, New Delhi, The applicant was admitt e
in the Central Hospital, New Delhi and from theféﬁbas
referred to All India Institute of Medical Sciences
where he was examined on 28.56,1995 and V,E,R Investi -
cation was advised ewt, However, the machine was out

of orcer anc applicant reported back to Railway

Hospital, Allahabad, XMXXXXXoeXH

The Medical Board

was fixed on 9,11,1995 but the'same was not held as

a concerned Doctors could not be spared due to the
exigencies of the service, The applicant was again
sent for V,E,R investication to A1l India Institute

of Medical Sciences, New Delhi anc V,E,R investigation
was done on 20,12,1995, Thereafter, the Medical Board
was held on 13,2,1996 which recommended further
invegtigation through M,R,I examination as the cause
for diminishing of the vision coulc not be established,
after obtaining the approval of the Competent Authority,
the applicant was directed to uncergo M,R.I Examination
at Delhi vice letter dt, 10,5.1996. Thereafter, the
applicant dic not go for M,R,I examination and has
filed the present application-em 24,9,1996, The
dpplicant has admitted @ the fact that he was advised
to undergo the M,R,I Examination at New Delhi but he

has meinteined silence as to what happened thereafter

tillﬁfhe filing of the izfsent application in §eptember

.'.Ql.8
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1996. Only in rejoinder reply the applicant has
disclosed while replying to the averments in the
counter reply that he could not go for M,R.I Examinatioh
as the payment of the travellingtﬁllowance for the
earlier months #8om the December 1995 onwards, as well
as the advance fravelling @llowance asked for going
to Delhi have not been paid,) From these fagtual
Cetailg it is quite apparent that the applicant was
uncer investigation to diagnose the cause of diminishing
vision, We note that the investioations have taken
consicerable time but from the averments mace we are
not able to sense 4§Sf-any intentional delay had been

caused by the concerned medical'authorities,v The

applicant has alleged malafide agéinst Dr, H.K, Sprivastapa

Chief Medical Superint endent, Railwgy Hospital, Allahaba
We, however, find that the grounds advanced alleging

& malafide ofeflimsy and without any basis, It is
not brought out as to how and why Dr, H.,K. Srivastava
was prejudiced against him and what interest he had
in delaying the case of the applicant., We find that
no motive has been attributed s Dr, H,K, Srivastava
except making a ceneral stetement, Infact, Dr, Srivasta
took over the charge of CiMef Medical Superintendent
only dnh“. and the applicant had been placed on
sick list much eagrlier, Further, it is onlyqtaking
over of Dr, Srivastava, the Medical Board was held
onl3,2,1996, Considering these facts 69d circumstances,
we are convince that the dela;utgbﬁ;?;¢ying out
the investigation and deciding the case oflthe applicant

for fitness or otherwise for the present pOSE was

not deléberate and with malafide intention, -

9
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otherwise for the present post. and no judicial interference

~ 0L
Q. Whether an employee is fit for holding
the particular post he is holding at present are fit
for some other post is a matter which lies within the .
domain of the competent Medical aythority, Such a
matter cannot be a Subject of challenge seeking judicial
interference until and unless @ case is made out that
delaying of the case has been dei§§%% with malafide
intention, As deléberated above; we fincd no case for
Celéberate ané ma laficde éction for the <¢lay caused
in the investigation, % Seems to have taken place

in the normal course,

3Q #As broughtout earlijer, the applicant also
Seéms 1o have been not interested in expediting the
investigation, Infact, he was asked to go for M,R.I
Examination, he did not go for the same, The applicant
did not come qut with the factual position for not
under going the M,R,I Exemination after having been
directed and\instead Sought the judieial interference
by filing this application;i If the applicant was keen
to expedite his case, he would not have made the issuye
of non payment of fravelling:allOWance or sanction of the
advance fravelling‘allowénce. e are not goiné:%o
the merits of this issuglas no relief on this aspect has
been prayed for anc there are No averments wibh this
effect to this Original @pplication, The applicant

Men . .
S eems tg\uaﬂputln; pressure 1o declare him unfit for the
present post, Looking to these facts, we are unable
to find any merit in the prayer of the applicant that

direction be issued to declare the appdicant fit or

is called forj.
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s The other reliefs prayed for are linked
with the issue of being declared fit or otherwise for
the present post anc, therefore, they do not merit

in;the consideration,

52 In the result of the above discussions,

we are unable to find any substance in the application

snd the same is accordingly dismissed, No or/er

. ’M
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MEMBER (¢ MEMBER (J)

am/




