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Allah=bad this the [er day of Movember, 2000

O-A-_go. 730 of 1995

1. Shri Hub Lal saroj, Son of Shri Nachkau,
resident of Vill .ge Ghonai Post Aunta,
District Allahabad.

23 shri Lallan Singh, Son of Udai Singh, R/o . i
anja, Distt. (\;?\

e Srl Sarju Prasad Yadav, Son of Ram Swarup

Village Chirla i#laujapta, Post G
Allahabad.

Yadav, R/o Basmahua, "ost Sahso, District
Allahabad. :
Applicants
By Advocates ‘Shri J.N. Tiwari
- Shed S.3. Sharna

Versus

8 Union of India through General Manager,
Horthern Railways$Head Quarkter, Baroda

House, New ILelhi.

2. Deputy Thief Engineer, Concrete Sleéper
°lant, MNorthern Railway, Subedarganj,
"1lahabad,

3y Senior Engineer, Concrete Skeeper 7Plant,

Subedarganj, Allahabad.
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4. Divisional;Railway Manager, Northern Railway,

,Allahabad.‘

By igdvogate Shri A.K, Gaur

Respondents _

O.A.No, 639 of 19%

. Phonl Chand Son of Sri Kalpuw

. 2 S<N. Chau S8on of Sri RaKe.

Chaube

3. Ram Asray $on of 3ri Ram Lotan.

a4, Krishna Kupar Son of Sri Ganga Prasad,

By

Subhash Pal Son of Sri B.C. Pale.

All

Master Craftsmen in Concrete

Sleeper Plant, Northern Railway,

Subedarjanj, Allahahad.

Applicants

Advocates Shlri J.N. Tiwari
Shirly 548, Sharma
1

By Advocate

1.

9

Versus

Union of India fhrough General Manager,

Morthern FailWay Head Quarter,
llouse, Ney Deihi.
|

Deputy Chief Engineer, Concrete “keeper

2lant, Northern Réilway.isubedaggunj;

Allahabad

Senior Engine?r. Concrete Skeaper Plant,
Subedarganj, All shabad.

Divisinonal Railway Manager, 'orthern Railway,

Allahabad

sh

Uggan Pra

Munna Lal

Respondents
ri 3.K. Gaur
|
| DeieNo, 640 of 1996
sad Son of Hari Ia1
son of Jaggu Ran
| « - ® o w4l b By .3/—
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3 Tarak Kumar Haldar Son of G.C. Haldar.

-~

-

All mresently working as Chargeman
under Senior Executive Engineer Track
Temping Line Shiva Ji Bridge, Northern

Railway, New Delhi.
¥ Applicants

By Advocates Shri J.N. Tiwari
Shri S.S. Sharma

Verssus

) A Union of India through General Manager, North-

ern Railway Head Quarter, Baroda House, New
Delhi.

24 Deputy Chief Engineer, Concreee Sleeper Plant,
Northern Railway, Subedarganj, Allahabad.

3. Senior Engineer, Concrete Sleeper Plant,
Subedarganj, Allahabad.

4, Senior Executive Engineer, Track Temping Line,
Shiva Bridge, New Delhi.

Se Divisional Railway Manager, Northern Railway,
Allahabad.

ResggndentE‘
By Advocate shri A.K. Gaur

O.A.No. 641 of 1996

1. Brij Nandan Thakur Son of Pokhah‘Thakur

2 Sheo Ram Son of Ram Adhar.
Both skilled Grade II in Concrete
Sleeper Plant, Northern Railway,
Subedarganj, Allahabad.

; Applicants
By Advocates Shri J.N. Tiwari

b Shri S.S.. Sharma

Versus

X. Union of India through General Manager,
Morthern Railway Head Quarter, Baroda

House, New Delhi.
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2. Deputy Chief Engineer, Concrete Skeeper
Plant, Northern Railway, Subedarganj,
Allahabad.

3. Senior Engineer, Concrete Sleeper Plant,
Subedagganj,s Allahabad.

4. pivisional Rallway Manager, Northérn Rail=-
wWaYs Allahabad.

‘ : Respondents
L By Advocate Shri|A.K. Gaur

OlA. No.-#81337 of 1996

Nagesh Prasad, S/o Late Manbodhan Lal R/o
Rly.Qr.No. 520-B, Lalit Nagar, Allahabad.

‘ Applicant®
By Advocate Shri A.N. Ambasta

Versus

1. Union of India through General Manager,
Northern Railway Head Quarter,, Baroda
Homse, New| Delhi.

2. Deputy Chigf Eingineer; Concrete Sleeper
Plant, Northern Railway, Subedarganj,
Allahabad. '

3. Senior Enginee‘r. Concrete Sleeper Plant,
Northern Railway, Subedarganj, Allahabad.

4. Divisional RaﬂIWay Manager, lorthern Rail=-

way, AllaHabad. L.

By Advocate th;i_AFlg. Gaur,_'

" By Hon'ble MrlL.S.K.E. Nagvi, Member (7)
sh

nul;b Lal saroj and 13 cthers
have been transferred to their parent division
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vide order no.277/96, dated 22.5.1996. All these
14 effected persons have éhallenged this order and
filed different 0.as, numbered as 0.A.N0.730/1996,
0.A.N0.639/1996, 0.A.N0.640/199¢, O0.A.No.641/1996¢
and 0.A.No.1337/1996. Since the COntroﬁersy in-
volved in all these matters is the same, therefore,
these cases are being decided througgig§;>order.

The leading case being 0.A.N0.730/199 and‘copy

of the order be Placed in all the connected matters.
2. The applicants have come up seeking

relief to the effect that the impugned order no.
277/96, dated 22.5.1956 be quashed and the respon-
dents be directed not to interfere in their function=-
ing in Concrete Skeeper Plant(for short C.S.P.)
Subedarganj, Allahabagd.

3. As per applicants case, they were ine- (;;I>
itially appointed in Northern Railway, Allahabadq.
‘&hey were transferred to C.s.p., Subedarganj in
the year 1979 ang since then they are continuously
working in C.s.pP. rt has also been mentioned that
in due course of time and after having qualifieq
the trade test/suitability test, they were given
promotions. It has also been mentioned that the
applicants were transferred from their Parent
division to C.S.P. on account of requirement of
mmamfmmumtoumdmmdmsmﬁby
C.s.P.,notifying their requirement of staff, 1t
wWas on the basis of such demand made by C.s.pP.,
the applicants submitted their applications ang
after consideration they were brought on transfer

¢
ar
to C.S.P. and thereafter their lien at their "
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original place |of appointment was cancelled
and lien agsroy;;;ed 1n CeS.P.itself and, there-
fore, they are not liable to be repatriated
Oor transferred back to their parent ' ! -{on-
The impugned order has been assailed mainly

on the ground that there is no Justification

to transfer the applicant by means of impugned

order as they are holding permanent and sub-
stantive post and absorbed at C.S.P. and have
been working for 15 to 16 years and a lien to

then has been qreated at C.s.p., Subedargan j

and, therefore, [the impugned order is violative

of Rules 238, 259 and 240 of Indian Railway
Establishment Code, Vol.I. It has also been
pPleaded that the thpugned order is against
the schene formulated vide circular letter
dated 29.8.19:3. The applicants have also
assailed this transfer order on the ground
that the applic_ants,inspite of being senior
have been transferred, whereas the juniors
have been retained. Therefore, the order
is illegal, arbitrary, discriminatory and
violative to Agticle 14 and 16 of the Con=
s}titut:lon.r The applicants have also a
grievance that [this transfer amounts to
their reversion, because in the transferece
establishnent, they will be taken at lower
scale under next below rule.
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4. The respondents have contested the
case. As per respondents case, it was in the

year 1977 that C.S.P., Subedarganj was established
and intake of the staff in the plant was made by
direct recruitment of casual labours, who were
screened and panelled against sanctioned=seepost
and also by transfer of some experienced staff
from the division/unit holding lien there and

the intake of the applicant was done by taking

the staff against ex-cadre post. 1In the year
1985, there was sanction of large number of
higher grade temporary post.against this temp-
orary post, accelerated local promotions were
given to the employees in the Organisation and
likewise the petitioners were also given acc-
elerated local temporary promotion in the Org-=
anisation alongwith other staff after taking
necessary suitability test as is evident from
annexure A=2 to A=8 of the O.A., vherein there

is clear mention that the promotions were purely
temporary and on ad hoc basis and the promotion
will not confer upon promotees any right to claim
similar seniority. It has also been pleaded that
as per item no.240(b) of Indian Railway Establishment
Code Volume I, the petitj.onérs were retaining their
lien at Allahabad Division as they were screened
and panelled against permanent post of Allahabad
aivision and they were working in C.S.P., Subedar-
ganj on a temporary post. The pleadings from the
side of the respondents further go.w mention that
due to closure of Post Tension Unit of the Plant
the surplus staff was to be transferred in the

6- e ...pg.B/—



Manner as formul

by sone other em loyees 0f the C.S.

the retitioners

other lien holdi ry

that since the case

wWas taken up in e

under letter dated 29

ted in the letter dated 29.8.1995.
which have been pheld in o.A

*No.14 of 199¢ fileq

P. ang accordingly

re also transferred to their
Parent division i.e.

Allahabagd Division alongwith

y staff as'per impugneq order no.
277/9%, dated 22.5,1996.

It has also been pleadeq
of transfer of the applicant
light of Scheme formulateqg

+8.1995, there is no question

of considering th comparative senlority of the

applicant with those who were direct Tecruits.

In short, the resp
the applicants were
deputation and the
division, they can

impugned order thir

ondents have Pleaded that since

transferred to CeSeP. On

ir lien Temained with Allahabade
not Successfully chahlengeéithe
pugh which they have been trang-

ferred back to their parent department.

5. Heard, the learneq counsel for the

Parties and Perused

the recorqd, as well as the

written arguments submitted from either sige.

6. In these
is as to whether th

cases, the real controversy

applicants were transferreqg

to C.s.p, , Subeda anj on deputation keeping

their 1lien with a1l abad division or

absorbed inp C.S.P,
[vl < L—(S ).(-?‘7\  ;

7e During th
counsel for the appl

they were
thout having any lienal Autatadeit

€ course of arguments, learned

icants took me through the

(i
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following decisions by Hon'ble Apex Court on

the point of deputation and lien;

(1) 1997 SCC Vol.8 372, state of Punjab
Vs. Indra Singh.

(11) 1997 scc(L&s) 1550, Jagdish Lal & Ors.
Vs. State of Haryana & Others.

(114) 1999 scc(nas) 902, Umapati Chaudhary
Vs. State of Bishar and another.

(Iv) 1992 scc(L&s) 440, Triveni Shanker
Saxena Vs. State of U.P. & Others.

(v) (1994) 26 A:T.C.448 (sc) s. Nagra j
& Others Vs. sState of Karnatka & Others

i) 1999 scC Vol.6 Page 667 Common Cause 5
Vs. U.0.I. & Others. i ( )

(vii) 1989 scc(L&s) 644Ram Lal Khurana Vs.
State of Punjab & Others.

(viii) 1989 scc(L&s) 273 , Baribans Misra &
Ors. Vs. Rallway Board & Ors.

and also referred Railway Board
Circular dated 17.2.1989 on deputation ang

definition of lien in para=239 of the Code.

8. Shri A.K. Gaur, learned counsei for

the respondents relied on following cases;

(a) 1996 S.C.C.(L&S) 498 , Balkrishna
Pandey Vs. State of Bihar & Others.

(b) 1996 S.C.C.(L&S) 500, Chief Conservator
of Forests and another Vs. Jagannath
Maruti Kondhare and Others.
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dec) (1997) 8 S.C.C. 372 , State of Punjab
& Others vs, Inder Singh ang Others,

(a) (1997) 8 s.c.c. 386 state of Maharaghtra
Vs. Rajendra Jawanmal Gandhj .

(e) 1996 s.c.c. (Las) 1093 satya Narain Pareek
Statq Oof Rajasthan and another,

(£ 1996 |sib.e. (erss) 1094 Mi11s pouglas

Michapl and Others VsS. Union of India
and Others.

9. On having gone through the referreg case

and not earlier. ‘In Harbansh Mishrs Vs Railway

Board(supra) on tﬁe Point of lien 1+ has been hed: | o
held that 1jen caﬁ be on a post ana 70t on a place

Only person appoin%ed On permanent 518 and not

°n ad hoe basis can holg lien. |

10, In State of punjap and Others Vs. Inder
Singh(supra), a law has been handed qown that the

0
- -
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cadre on a lower pPost. He cannot claim pPermanent

absorption on deputation post.

11. In Satya Narain Pareek Vs. state of
Rajasthan ang another(supra), their Lordships

at Apex Court have held that lien of a Permanent
employee during deputation to 4 tenure post in
another departmnent survives in the Parent depart=

Whe Ll notslhat Ke
ment.aadlcould not be repatriated, is not acceptable.

12, Keeping in view the facts of these matters,
and the referred case law, the matter was investigated
and it is found that when C,s.p. Subedarganj was
established, there was a requisttion for require=
ment of staff vide letter dated 09.1.1980,through
vhich the A.B.E. Bridge wWorkshop , Lucknow was
requested to advertise applications, and be sent

to Senior Engineer, C.s.p., Subedarganj for scrutiny
and acceptance for the categories of POosts as mentioned
in the letter. Accordingly the posts were notifieq,
and the applicants offered their servicesvthrough
applications, ang they were transferred to C.S.P,
Organisation accordingly. The applicants‘joined

there and servedq till the impugned order. The
applicants have a case that it does not amount to

any deputation ang they cannot be repatriated because
they were not having any lien in Allahabad Division
but the facts as have come aut from the Pleadings

are the samewhat different. 1In pPara=10 of 0.A.No.

730 of 1996,it has been specifically ®eemmentioned
thatby the applicant that "emit was on the basisg

@ @ eeeDgel2/=




of demand made éy the C.S.P. applications were
submitted by diﬁ;ferent persons including the
petitioners and:after consideration, the app-
licants were brought on transfer to C.S.p. @
Thereafter, their lien at their oreiginal place i
of appointnent was cancelled and the lien absorbed
in C58,.B. 1tselé.' It goes to indicate that the
applicants theméelves accept that lien accrued to
them in Allahab%d division for which they could
mention that li%n was cancelled, but there is
nothing to 1nd1qate that there is any specific
order to cancelftheir lien. It is admitted
position that a;Goverment servant cannot hold
lien at two pla&es. therefore, no question of

their having got any lien at C.s.P.

13. Lien is a right to hold a post on
substantive appéintment to any permanent post.
It is a clear cése from the side of the respons

dents that the applicants were screened and

empanelled in Aylahabad division against per=-
| 4
manent post. This contention gets support f£rom \
| 3
the service record of the applicants, which was

| e
produced from the side of the respondents ,and

BAnother stand to this contention is that as per
requirement under which the applicants were
transferred, thé'hasic condition was "bhy transfer
oﬁzzzgerienced #tafﬁ from other divisi-n/unit
holding lien there.” Incase applicants de not
holding lien at Allahabad division, they could

not come within%ihe zone of consider=tion. It

gﬁh o-ocopgol3/-




15, It has been Presgeqg on beha) £ Of the
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temporary,local, ad-hoc and Stop Gap arrangement

and confined only to C.S.P. Organisation, which

i ,agigtnot co#fer uponzg;omotees any right to claim
seniority. wWith this fact in view, it cannot be ‘
accepted that these promotions indicate that the
appdicants were absorbed and promotion was given

at their turn in accordance with seniority,

16. #or the above, it is foung that the
applicants ﬁere transferred to C.s. Pe., Subedarganj
while they were holding substantive Permanent post
in their panent establishment and the lien of the
applicants gersist;there and, therefore, they can
be repatriated by transfer to their Parent est-
ablishment.and (inder the circumstances, the relief [ i &
sought for, cannot be granted to the applicants.

17. IP view of the‘foregoing. the 0.A.No.,
730/1996, 639/1996, 640/1996, 641/199 ang 0.A.No.

|
1337/199¢, are dismissed. No order as to costs.
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