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Res pondents 

ORDER 

By Hon,  tole Mr. S.K. Agrawal, J.M. 

In this OA the applicants ants make a prayer to 

quash the impugned order dated 8-5-1996 and to direct 

the respondents to not to reduce the pay of the applican 

or to make any recoveries under the garb of the impugned 

order. 

2. 	In brief, the facts of the case as stated by 

the applicants are th a t the applicants are permanent 

employees and have been working as Accounts Stock 

Verifiers in the pay scale of Rs.1400-2600(RPS) in 

Jhansi Division. The Railways have a system of granting 

inc en tives by way of additional  incraments to the 

Accounts Staff in the category of Stock Verifiers who 
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pass Appendix • IV' Examination. The Railway Board 

has issued a letter dated 5- 11- 1974 addressed to 

all the general Managers which provides that Accounts 

Stock Verifiers of Railways will be given two additional 

increments in addition to the normal increments in 

confirmation on passing of Appendix IV Examinations. It 

is submitted that respondent no.4 has issued a letter 

dated 25- /- 1995 that three advance increments grated to 

the Stock Verifiers on passing of Appendix IV Examination 

may be treated as additional increments. Ict is further 

submitted that respondent no.4 has wrongly clarified 

that the said additional increment will not be treated 

as part of pay and, therefore, is not to be reckoned 

for c alcul ating dearness allowanc e. It is submitted 

that by not treating advance increments as part of 

basic pay the very purpose of granting incentive is 

defeated and by the said clarification Rs. 220/- per 

month should be I ess/ dedtc ted from the sal ary of the 

applicants being a portion of the dearness allowance. 

It is further submitted that the impugned order is 

quite arbitrary and against the principles of natural 

justice  and redic tion in pay would ul timatel y attrac is 

the provisions of Article 311 of the Constitution of 

India. Tierefore, the order is liable to be quashed. 

Therefore, on the basis of averments made in this 

original_ application, the applicants make a prayer 

to quash the impugned order dated 8-5-1996 and to direct 

the respondents to not to reduo e the pay of the applicant 

and to not to make recovery in the garb of the impugned 

order. 

3. 	The counter was filed by the respondents. In 

the counter it was stated that a policy decision was 

taken by the Railway Ministry by letter dated 25-7-1995 

which is not challengeable by the applicants. It is 
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also submitted that this joint applic ation by 

20 applicants is not maintainable in law. The definitiln 

of pay was rightly appreciated by the respondents as 

a policy decision and in pursuanc e to that any incentive 

granted on passing these examinations is not treated 

as p
art of pay but a separate element and does not count 

for dearness allowance or other purpose. Hence, the 

demand of the applic an ts is unjustified and uncalled 

for. The advance increments were granted to the Stock 

Verifiers after passing the examination but these 

advance increments are not the part of the pay. 

Tnerefore, the applic ants are not entitled to reliefs 

sought for. 

4. 	
Rejoinder affidavit has been filed by the appliCa 

reiterating the facts mentioned in the OA and submittin 

that the impugned order dated 8-5-1998 is bad in law 

and any recovery made in pursuance of this order 

is not sustainable. 

	

5. 	
Heard learned counsel for the applicant as 

well as the learned counsel for the respondents and 

perused the whole record carefully. 

	

 

6. 	
The prayer of the applicants in this case are 

twofolds:— 

(a) to 
quash the impugned order dated 8-5-1998. 

(b) 
to direct the respondents not to reduce the 

pay of the applicants or to make any rec overy 

in pursuance to the order dated 8-5-1996. 

7. Admittedly the appliL ants are working as 

Accounts Stock Verifiers in the Railways and passed 

Appendix IV Examination and, therefore, they are 



en titled to three addi ti on al inc r em en is as inc en tiv es 

in addition to their normal increments. 

8. 	It is contended by the learned counsel for the 

applicant that respondent no.4 has wrongly clarified 

that the said additional increment will not be treated 

as part of pay. Therefore, no dearness allowance is 

admissible to them. They have further contended that on 

this wrongly qualifying pay of the applicant was 

reduced to Rs.220/- per month and any recovery in 

pursuance of the impugned order is violative of the 

the principles of natural justice.  

9. 	on the other hand, learned lawyer for the 

respondents has argued that three increments granted 

to the applic ants are only inc en tiv es and they are 

not part of the ray. Therefore, any recovery of 

dearness allowance already paid to the applicants is 

not in any way bade in law and it does not violate 

the principles of natural justice. 

10. We have given our thoughtful considerations to 

the rival contentions of both the parties and perused 

the whole record carefully. 

11. As regards the first contention of the learned 

lawyer for the applic ant is concerned, it is submitted 

by the learned lawyer for the applicants that b y 

the impugned order the vested rights of the applicants 

have taken away. Therefore, the impugned order is 

arbitrary, discriminatory an d against the principl es 

of natural justice. 

12. 	We are not inclined to accept the above 

submission of the learned lawyer for the applicants on 



- 6 - 

the groind that the impugned order is merely a 

clarification and not an amendment with retrospec tive 

effect of any order already passed. Therefore, the 

impugned order which provides only clarification to the 

order already passed, there is no justification to 

quash the impugned order dated 8-5-1996. Rule 123 

clearly states that the Railway Board has full power to 

make Rules of general application to Group CI and IGO 

Railway Servants under their control. Rule 1303 refers 

pay. It does not include the present incentive offered 

to the employees. It is a policy decision taken by the 

Railway Board and this Tribunal has no basis to interfer 

in the policy decision. I, therefore, see no merit in 

the contentions raised by the learned counsel for the 

applic ant. 

13. 	As regards the second contention of the applicants 

is concerned, it is submitted by the learned counsel 

for the applicant that the order of recovery in pursuance 

to that order dated 8-5-1996 with retrospective effect 

is bad in law, inasmuch as, it also violates the 

principles of natural justice.  This argument was 

objected to by the learned lawyer for the respondents 

and who submitted that in pursuance of the impugned 

order recovery is not in any way bad. 	In the State of 

Gujarat Vs. Amba Lai Hyder Bhai  and Ors, AIR 1976  

SC 2002, it was held that Rul es of natural j ustic e are 

not Rul es embodi ed al ways expressly in a statute or 

in Rules framed thereunder. They must imply from 

the nature of duty to be performed in a statute. ghat 

particular rul es of natural justice should be 

implied and what its content should be for a given 

case must depend to a great extent on the facts and 

ci rcumstances  of the case. 
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14. In Arjun Singh Vs. UOI, 1997 CAT Jodhpur 98, it 

was held that if recovery is made on account of 

overpayment of pay and allowances during the last 

10 years without show cause notice, directions given 

to waive the same. 

15. In Nathi Lal Vs. UOI, 1997 CAT Jodhpur 348, 

it was held that the overpayments made not on 

misrepresentation of employee cannot be recovered. 

It was further held that an amount which has been paid 

to the employee in pursuance of an order passed by 

the competent authority and if remained vague for a 

number of years cannot lge recovered subsequently on 

revision of policy. 

16. In Laxmi Chand Vs. UOI & Ors, 1998, ARC Page 590, 

it was held that if order involves civil consequences 

and has been issued without affording opportunity to th 

applicant, such an order cannot be passed without 

complying with audi—al teram—partem meaning thereby that 

the party should be given an opportunity to meet his 

case before an adverse decision is taken. 

17. On the basis of the above legal proposition, it 

becomes abundantly clear that if an amount has been 

paid to tin employee in pursuance of an order issued by 

the competent authority and after a number of years 

because of some clarification, subsequently there is a 

change in the order, in pursuance of that order no 

recovery should be made as the overpayments have not 

been made on misrepresentation of the employee and 

it cl earl y viol ates the principl es of natural j usitc es 

In the instant case no recovery-can be made in pursuane 
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of the order dated 8-5-1996 as it violates the principl 

of natural justice. If the respondents have already 

paid the dearness allowance the same is not liable to 

be recovered from the applicants. 

18. Therefore, this application is allowed to the 

extent that the impugned order is prospective and the 

respondents shall not make any recovery from the 

applic antSof dearness allowance already paid before 

passing the impugned order dated 8-5-1996 at Annexur&.1. 

19. No order as to costs. 

) Ithrrlember (A) 

Dub e/ 


