RES ERVED

CENTRAL ADMINIS TRATI VE TRIBUNAL, ALLAHABAL BELCH
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ALLAHABAD,

Allghabad This The Lf[?ﬁ; Day Of /¥11:2¥,2000

Opriginal Application Neo, 1302 of 1996

CORAIMS

Hon' ble Mre S Hiswas, A.l,

Shiva Kumar Mishra s/ o Late Badri Prasad
Mishra o 16/24 A, New Sohbatiabagh,

i aliabed, sesssvashpplicant

(By Advs Sri S.N, Gaur, Sri AWK, Srivastava)

VERSUS

%= Union Of India, throagh Secretary, Ministry
Uf Finance Government Uf India,

New Delhis

2 Comptroller & Auditor General Uf India

10~Bashdur Shah Zafar llarge, New Oeihi,

3= The Accauntant Goneral{Audit) 1,U.F. Allahabad,
essssesfiespondent s

(By Adv: Sri a9, Chaturvedi)
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{ Hon' Mr, S. Biswas,A.M.)
5

The applicant seeks the following reliefss

8 Direction to the respondents for refixing his pay by
adding s, \J./'-: as special pay Weeefe 1=1~85 and pay nis arreais,
2=

The applicant has impugned order dt. 13-12-89 (Annexure-1)
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by which an amaunt of Rs, 4,110 was ordered to recovered from the

applicant, as due to over payment of special pay of Rs. 35 = weeefs
1=1=86, He has also impugned the letter dt, 26-10-94 by which the
respondents informed that his representati on® made for this purpose
were turned downet, But the applicant has not soight quashing of these

ordersS.,

S The undisputed facts of the applicant's case are briefly
as under,

4 ftie applicant jained as auditor in Oct, 73 and presently

working as Asst, Audit Officer under respondent no, 3, The applicant

was drawing a special pay of Rs. 35 = pem. in the old scale (prerevised)
upto 30-9-86, while refixing the pay of the applicant in the rsvised

pay scale Wee,f, 1~1-86, the adding benefit of refixation by special pay
of Rs, 35 = was uithdrawn by office order dt. 13-12-89 which has been
impugned, The applicant has also contended that the contents of O.M.
Fol.(a) EIII-9 dt, 8-5-89 were not observed in his case. (Annexure- 3 to
0.A.). The applicant has alleged that the 0,i, dt. 8-5-89 was
misrepresented to deny the refixation by including special pay w.e.f.
1=1=86 and Rs, 4,110 was wrongly recovered,

5= The applicant has fuTther submitted that "While fixing
the pay in the revised scale," it was given to those who havet;_;ncti oned
the said special pay after 1=1-86 but prior to 13-9-806 (i.e. between
2-1=86 and 12-0-86) vide order dt. 27=11=90 (Annex, 4 to O.A.) .

6= The applicant has also mentioned that subseguent to
rejection of his representation, he was infomed that by 3ri S.K. Das, the
Audit Officer of personal claim unit under respondent no., 3 that the
lgtter is of the view that applicant has a case in princi.ﬂlje. The matter
has been referred to Camptroller and Auditor General of India (Respondent2)
This reference is annexure 5 o U.A.

7= The applicant wants that in disposing of the D.A. the
Q rationgec.isims in O,A. 108/88 (5.0, Tyagi vs. Us0s1e) G.A. 109/ 88 MJMe
Gupta vs. U.0.I. and U,A, 110/88 (B.0. Gupta vse UsD.l. ) be applieds A
copy of the lLast mentioned UsA. is annexure-8 to U,A, It is held there
"That the basic pay drawn by the applicant as on 1-1-86 is to be taken
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into account for refixation of the pay in the revised smsale of Paye.
There appears no warrant in the proposition that the basic pay ‘as on
31=12~85 is to be made the basic for fixations of the pay in the
revised scale of pay, "

B The learned cansel for the respondents has contested the
case anong chter things o0 i) limitation, ii) non-adwissibility of the
cleim under order dt, 8-5-89 es cited by the epplicant himself, and
iii) And nonapplicable rulings and notifications cited by the applicant,
In all 3 representations were made, all of which have been rejected,

9= Heard both the partie# on facts and law paints,

10~ The applicent has quoted M.F.'s F No, 1(a) =111/ 8
(Annexure-3) dt, 8-5-89 in support of the case which itself states :

“The undersigned is directed to refer to this Ministry
U1 No, 7(52)-E.111/78 dbt. 5579 regarding grant of special pay of Rs, 39 =
toc UDC's in non~secretariate Administrative Offices attedding to work of
a more canpl ex and important nature, The tobal number of such posts were
limited to 10% of the posts in the reépective cadres, These orders were
subs equently made spplicable in respect of Jr. Accountant/ Auditors in the
organised Accaunt cadres, viz, IA & AD, Defence Accounte, P&T Accaunts,
Railway Accounts and CGA. While this special pay of Rs, 35 = has been
revised to Rs 7¢/= with effect from 1=1=86 in case of non=Secretariat
Administrative Offices, in case of organised Accants cadres Special pay
Stands abalished, consequent upon introducti on of higher functional grade
of Rs, 1400-2600 for Accauntant/ Auditor besed on the recanmendation of
the 4th pay commission, Further, special pay of Rs. 35% was also not
treated as a part of "existing emoluments” for the purpo e of fixation
of pay in the revised Scale, as per rule 7(1)(B) of the CC3(RP) rules,
1986, A number of Accaintants/Auditors working in the organisatims like
IA & AD, Postal Accants and Railway Accaints filed petitions before
the Central Administrative Tribunal, praying for the treatment of Special
pay of Rs, 3% = as part of "existing emaluments * for the purpcs e of
fixation of pay in the revised scale,

The question regerding extension of the benefit of the
judgement of the CAT to similarly placed person has alsc been under
cnsideration of the Govermnment, The president is now pleased to decide

5“&/
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that the benefit of the judgements of the CAT in this regard may be
extended to similarly placed persons in the organiscd Accaunts cadres
by treating of special pay of Rs, 3J = drawn by them in the pra;-revised
scale as part f "existing emoluments" for the purpose of fixation of
pay in the revised scale of pay under fule 7 (1) (B) of CCS (RP)

Rules, 1986,

As a result of application of these orders, there may
arise cas ¢ where juniors performing complex nature of function in the
pre-revised set up and casequentl, getting Special pay of Rs, 39 = may
get thelir pay fixed in the revised scale at a higher stage than the
s eniors who were not perfoming the compled nature of funciions and were,

therefore, not getting the special pay. Such cases if any, can not be

treated ananolous because juniors will be drawing higher pay than seniors
by virtue of having performed duties Of cOmplex nature and drawn special
pay. Thus, there will be no question of steping up of pay of seniors

on this accauntd"

11= The respondents have dispossed of the representations
by the applicant withat clearly stating if the instructions of the
Ministry Of Finance dt.B-5-89 were considered, factually. In order to
be considered for the benefit spelt for some who were performing camplex.
duties in audit functions and already getting "Special Pay® by including
the same in "existing emaluments® for the purpose of refixatim, it was
made incumbent that only similarly placed persons who are in the
organised Accounts Cadres.- daing arduaisS. and complex duties, drawing the
special pay in the old pre-revised scale wauld be entitled, to add it

- dpin the existing emaluments, ot otheruise .

12= The spplicant has not submitted any such detailg of his
case, or if he is just one of those seniors, not getting special pay,
hankering after equity in pay on the yraund of seniority only. It is,
therefore, necessary that the representations which were disposed of
withait giving necessary details to show that thege mate{.‘ialijsnd
clarification dt, ©=-5-89 were considered need to be pargcr% for reconsider=
ation, The latest rejection dt, 7-10-94 communicated by Sri S.L. Kapoor
5ry/ Adudrah offices is also silent and far from speaking.
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1% In para 4.5, the applicant has mentioned that the

2 3
repundencs no, 3 had acknouwl edged in principles the v:.—egrm's of the
applicant~ subseguently referred to respondents No, 2 1 orﬂ?pproval
which, if awaited also need to be decided before disposal of the

application gither way.

14~ The citation of the CAT's order relates to fixation of
pay in a case uhere the basic pay as on 31=12~85 was in dispute and

hewce, it is not factualy s relevant to the present issue.

15= The applicant has also contended that accarding to
circular No, NGI/67/90 dt, 27-11-30. Certain clafifications on this
jssue have been circulated by comptroller of Auditor General's office.

One Of these clafifications is3:

® As under this office circular letter No, 536=1/ 6 5-86 dt.
29-9-86, the special pay of Rs. 35/ = was allowed to be continued to those
who were dreawing pay in the old scales, there is no objection to the
el enent of special pay of Rs. 35 = being treated as a part of the
exis ting emoluments for the purpose of fixation of their pay in the
revised scale of pay under Rule 7(1)(a) of the CC> (RP) Ffules 1986 fram
the date of their next increment occuring after the date of sanction
of special pay in temms of % Finance Ol dt, 8-5-89. Consequ ent upon
their pay having been fixed at a higher stage in the revised scale of
pay of the lower post, there is not objection to their being allowed
another opportunity in regard toe the mode of fixation of thelr pay
in hi_her promoted post provided a revised option in this regard is
exercis ed by them within a period of 90 days fram the date of issue

of this circulare "

16= The facts required to fulfil the condi ti ons/ precondi ti ons
are not adequately given the O,A. nolithe same is possible to%ves tigated
by this Tribunale. The applicant obviausly did not raise these points in
his representations which have been disposed of, The petition is
substantially premature, as he evidently did not exhaust the deptt.
channels in full. :

17= The learned caunsel for the respondents ha cantended
that the case is grosly time barred, as the applicant has saight relief

fiar
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in case which was decided in 1986~ at the most in 1989, Yt nearly
after 10 ,years and has not even mentioned abat limitation. In this

case, the last regjection reference is dt. 7-10-94.

16~ The applicants' case is still pending before respondent
NG, 2 o
19= The applicant has not observalely asked for guashing

any impugned letter or order hurting his interest,

20= In viev of the foreyaing the case is disposed of with
the following direction, :

ReSpondmtg no, 2 before whom the case:;aid te have been
referred by respandent No, 3 as per avemment made in letter dt. 3-6-92

(annex 5 to O,A.), shall dispose of the same mithinlt months of receipt

and a reasoned order be passeds v ™M
No order as to costs.
llepb ex~A

Abhishek/



