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Applicgnt
By Advocates-ori o.K. vey/e.K. Misra

ver sus

1. Union of India through the General Manager,
E. Railway, Calcutta.

2. The senior DgE+N.(2 ) E.kailway, )Moghalsarii.

Hespondents

By Advocate ork G.P. AJTawdle

OK_DER ( aral )

By Hon'ble Mr. o.K. ‘ Member ( J )

In this O.A, under section 19 of the
Administr stive Tribunals Act, 1985, the applicant
makes a prayer to guash the impugned order of

transfer dated 0O7.11.96.

2. In brief the facts of the case as

stated by the applicabt are that the applicant
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enteted in railway service on 16.3.1987 on.the
post of Gangman. He being Gangman was allowed

to work as otorekeeper. He filed an 0U.A.N0.548

of 1996 for claiming difference of pay snd another
UsAe N0S57L of 1996 for promotion to the post of
of P.W.M.1l., Because of these twoO cases, the
respondent and P.Wele A.Be Tewari and o.Ke Tewari
become annoyed with him and he was threatened for

evil consequences. It is further submitted tnat

a false police case was registered agasinst the
applicant unfer section 3234504,506 1.P.C. weé-

4t Police station G.R.P. Moghalsarai and thereafter
the applicant was suspended and he was charge-sheeted.
It is stated that without revoking suspension order,
the applicant was transferred from Moghalsarai to

AUr angabad vide impuginied order dated 07.11.1996

which was motivaeted by the respondent and P.W.l.

A.B. fewari and c.Ke Tewari. Therefore, by this

O«A. the applicant has submitted to chSheth;

impugned order of transfer.

a The counter-affidavit was filed. In
that
the counter, it is stated by the applicaent never

AEQ&D/SK worked as otorekeeper because there was no sahctioned
e
post in P.W.l., till date. It is further submitted

that the case against the spplicent was registered
under section 323/504/506 L1.P.C. as on 16.10.96,

| the applicant attacked upon sri a.K. Tewari Desig.

e P.w.1./3/CiMa by stabbing him with knife in the

presente of sri Jageshwar, &ri s.N. Mishra and

others. It is also denied that the applicant was

transferred with any malafide motive and it has been
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stated clearly that competent authority has trans-
ferred the applicant in administrative interest.
and to maintain discipline and safe working of .
the respinideits, It was alse staisd that the
applicant tried to threaten to the osupervisor

and workman and used to remain absente and neg-
lizent towards his duty. Therefore, he was trans-
ferred. T hereforé, on the basis of the avermeht
made in the counter-af fidavit, it was submitted

that thi; UsAe be dismissed with cost.

4. The rejoinder was also filed, re=i

iterating the facts mentioned, inathe O.A.

S, Heard, the learned lawyers for the
applicant and learney lawyer for the respondents

and have per used the whole record,

6. : Leanned lawyer for the aspplicant
argued thet the impugned oOrder of trensfer 1s
passed upon malafides and the competent authority
hag no right a« power to transfer the applicant

fr om Moghalsarai to Aurangabad. &

Te On the otherfiand learned lawyer for
the respondents has subaitted that the applicant

was transferred in theeinterest of administration

and details have been given in the counter-af fidavit,

He has further stated that the respondents have full

power to transfer the applicant, therefore, this
Tiibunal should not interfere in this order of

transfer.
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Bev . Malafides can be establnﬁled eit her

by direct evidence or on the ba51s of the circum=-
stances mentioned in the case. In this case, there
is no direct malafides impued against anybody. &R
No one has been made party against whom «ny male-
fides have been imputed In @'Express News pgpers(P)
Ltde Vs. Union of Ingig(1986) 1 5.C.C. 133', it was

held that"where malafides are alleged it 1s necessary
that the person against whom such allegations are made,
shoulid come forward with an answer, refuting or denying

such allegations.®

9. In *ghankarnapavang Vs. stgte of Karnatak
(1993) 1 2.C.Ce 54f Hon'ble supreme Court observed
that®"it mayanot always be possible to demonstrate
infact with full and elaborate particulars and it

may be permissible in an appropriate case to draw
reasonable inference of malafides from the facts
pleaded and established. such inference must be
based on factual matrix and such factual matrix

cannot remain in the realm of insinuation surmises

and conjuctures.” In the instant caese} the applicant
failed to establish the malafides either directly

or indirectly ageinst the respondents, who transferred

him.

1C. No doubt, the applicant has filed
two original applications for Iediessal of his
greivance and no doubt, the criminel case has
been regis-tered. He has been suspended and
chargesheeted with major penalty but it does not

mean that he cannot be transferred during the
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period of suspension or'duing the pending pr oceeding
against him. In the counter, it has been made very
specific that the applicant has been transferred

in the interest of safety and discipline of railway
employees and detailed count er-af fidaeit has been
filed for this purpose. Therefore, 1 can only say
that the applicant has failed to establish the fact
that $he was transferred because of malafide intention

or bad motive behind him.

ll. The applicant has also© not proved the

fact that the person who had tr ansferred him, was

not competent 1O transfer. The transfer is an incident
of service and an employee under the Government, can
be transferred at a place where administration feel

it convenient in the administrative interest. The
applicant cannot claim eminity. This Iribunal gah
only interfere if transfer is based on malafides and
infraction of professed norms. In the present case
the applicant has falled to establish anything in

his favoure

12. I, therefore, dismiss this C.n. with

no order as to costs.

X”‘! =

Member ( J )
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