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Qriginal Application No,l257 of 1996,

allahabad this the 13th day of May 2003,

Hon'ble Mgj Gen KK Srivastava, lMember-A,
Hon'ble Iirs, ieera Chhibber, lpmber—J,

Nikey Lail

aged about 51 years,

son of late Sri Basant Lal (Ram)

R/0 (uarter No,611 F Diesel Locomotive
Workshop, Varanasi,

..........AppliCant.
(By Advocate : Sri V.K. Srivastava)
Versus,

1. Union of India
through secretary
lindstry of Railway,
Rail Bhawan,

New Delhi,

2+ General Manager (P)
Daesel Locomotive
Workshop, Varanasi,

-

Se General Manager,
Diesel Locomotive iiorkshop,
Varanasi.
....‘......Respondents.

(By Advocate : Sri Amit Sthalekar)

O RDER_
(HON'BLE MRS MEERA GIH IBBER, MEMBER-J)
By this C.A., applicant has sought the following
relief(s)s.

"(a) That by means of suitable order or direction
in the nature of certiorari quashing the panel
dated 25.03.1996, 24,04,1996 passed by respondent,

(b) That by means of suitable order or direction in
the nature of mandamus commanding the respondents

not to give effect the panel dated 25.03,1996 and
24004019960 5

(¢) That by means of suitable order or direction as




o

this Hon'ble Court (Tribunal) may deem fit and
proper under the circumstances of the case',

24 It is submitted by the applicant that he was
initially appointed as liechanist on 15.10.,1963

but later his category wastchanged to tracer on the
basis of direct recruitient, Applicant was placed at
51.No.2 - while Ram:Ghandra Ram was placed at Sl., No.3
in panel dated 11.08.1970. In the seniority list of
Tracers issued as on 30.09.1979, applicant was placed
at S1. No,2l while Ram Chandra was at 51, No,22 (sC),

mata Sgran was at 81, No,26 (SC), Sati Ram at Sl.

‘N0, 29(SC) and vishsambhar Dayal at Sl. No.37. Applicant

was further promoted as Head Draftsman vide order

dated 28,041989 in the scale Of Rs.1600-2660 (Annexure 1).
3. It is submitted byvapplicant that respondents issued
a list of eligible candidates for selection to the

post .. carrying pay scale of Hs,2000-3200 ©on 5.04.95
wherein applicant?!s name was at Sl. No.7. Accordingly

to applicaht persons at Sl. Nos,19 to 24 were not
eligible for this selection as they had not completed
two years of service on regular basis as was required
vide Railway Board?'s letter dated 19.02.,1987. (List

is annexed as Annexure 3). Being aggrieved, applicant
gave representation but the same was rejected vide

order dated 22,06.,1995. He also represented against

list dated 05.04,1995 (Annexure 4) but by ignoring

all the grievances, respondents carried on selections

arbitrarily and declared the result on 30.08.1995 in

which ineligible persons were also included for the

post of Dy.8.D.U in the grade of 2000-3200(Annexure 5).
Applicant again gave representation on 1.09.1995 against

the result dated 30.08.1995 also by stating therein




-
that selection was kased on chéating, copying and use of
unfair means (Annexure 6), Thereafter the selection was
quashed and order was issued on 02.11,1995 to hold

fresh written examination (Annexure 7).

4.  Respondents issued order dated 30.11.1995 to hold
séléction for the post of Dy.S5.D.0 and declared result for
the test held on 25.01.1996, In the meantime he was
promoted as Dy. $.D.0 on ad hoc basis vide order dated
30.12,1995 (Annexures 8 & 9). He also appeared in test
pursuait to crder dated 30.11.1995. He was declared
successfdl vide ordgr dated 15.03.,1996 (Annexure 11)s
It is submitted by applicant that in the panel dated

22.03.1996 again ngmes of ineligible candidates were
4&&&& inclﬁded viz Shri Rajesh Kr. Shukla and Pradeep
Kumar as they were not even regularised in the scale
0f RS.l600~2660 as such had not completed 2 years of

regular service, therefore, he submitted that the

pagnel is wews liable to be quashed and set aside.

(ﬁanel dated 25.03,1996 annexed as Annexure 12)., It 1is
submitted by applicant that as per order dated 25.03.1996
only 8 persons have been selectedkincluding those

two who were not evenreligible but his representation

has been rejected arbitrarily and by not a speaking

order dated 24,04.1996 (Annexure 14), therefore, he

had no other option but Ei,file the present case, It is
also submitted by himh?ven selection committee was

wrongly constituted as it had two $5,C, members and

guL .general %QSCOX ;
only ./ 'candida®d—4me they hawe arbitrarily selected
S$.C. candidates even when they are not eligible. Mepeover,

there was not sufficient time of 21 days before holding

the viva voce test, so he again challenged the

et
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Constitution of Committec (Annexures 15,16, yet respondents

issued the order dated 26.08.1996 arbitrarily (Annexure 17.).

S, Respondents have contested the case and have
explained that for forming panel of 1l candidates for

the post of Dy.Superirtendent (design) against unreserved
p0$t§,a notification was issued on 05,04.1995 and 24
persons including applicant waateligible to appear in
selection, therefore, they wére called. In the selection
marks were g¢iven as under: :

"(II)That following factors are taken into account
for conducving selection as per extent rules:-

(A) Professional ability Marks lex. Qualifying

allotted myrks - marks.,
(L) viritten test 35 50 30.
(1I)Through Viva voce 15

(B) Through Viva voce
personalty, address
academic and tech,

qualification, 20
(C) Record of service 15 50 No qualifying
_ marks fixed.
(D) Seniority 16

100 60,

NoB:= Marks secured in prOfessﬁonal)ability against
" lus mgrks ggainst (B), (C) and (D) in aggrigate
gﬁ%ugd be %O% (i?e. 60 gut’Of 100) is requlreé for
belng empanelled,

Candidates securing 60% marks in the written test
i.e., 21 marks out of 35 are called to appear in
viva voce test. Further those who do not secure 60%
in the written test they are notionally allotted
marks ©f senlority. Senior most candidate is allotted
15 marks and junior most & marks and candidates
between senior most and junior most are allotted
senlority marks on proportionate basis. If by

adding the notional marks allotted for senlority in

marks obtained in the written test, candidates secure
minimum 30 marks such candidates are also called for

viva voce test. The notional marks of seniority is
added only for the purpose of making eligible o
candidates for being called in the viva voce test in
cases where they do not secure 60y marks in the
written test., Candidates securing 60% marks in
professional ability consisting of written and

vViva voce test i.,e. 30 marks out of 50 marks and

?/
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60% marks in aggrigage consisting of written and

viva voce test including record of service and
seniority i.e, 60 marks out of 1OCUmarks are placed
on the panel in order of their seniority position.
In other words shortfall of the marks secured in the

written test has to be made good form 15 marks
allotted for adjudging profesSsional ability through
viva voce test,

(III) That in connection with the agbove selection,

written test was held on 25.07.95 in which applicant
y also appeared, The result of the writlen test was
declaréd on 30.08.95 (Annexure V to the application

and nine candidates were declared qualified but the
applicant did not qualify in the written test,

(Iv) That later on it was revealed that certain irregularities
took place while conducting the written test on-
25.07.95. The competent Au{hority cancelled the
result of the written test declared on 30.05.95
vide notification dated 02.11.1995 (Annexure 'A‘

VII to the application).

(V) That ﬁhe written test was ggain held on 15.02.1996
in which applicant also appeared and wgs declared

qualified in the written test alongwith the others
vide letter dated 15.03,1996 (Annexure XI to the

application), ‘

(vI) That Viva voce test in connection with the above

ammmmdbd.hmuib wub? :

(VII)That as a result of written test held on 15.02.1996
and viva voce teSt held en 22.03.1996, eight :
candidates qualified in the selection vide notification
dated 25,03.1996 (Annexure *A* VII to the application)

Supplemg iva Vo est of ¢ and 1 Sri

qupplamutany ViV Vore fegt,of.2, SAAORtadt
test held on 22:03.1996 was held on 15.05.1996

o and in modification of result declared on 25.03.1996
a list of nine candidates who qualified and were
empanelled for promotion on the post of Dy.Supdt.
Desicn was notified on 17.05.1996 (Annexure CA-l
to this Counter reply).

(VIII)That after being empanelled vide notification
dated 25.03.1996 and modified result on 17.05.1996,
all the candidates have been promoted on the post
of Dy.Supdt./Design vide GM (P)'s Uffice lrder
No.345 dated 14.04.1996, 477 dated 22,05.1996
and 289 dated 28.03.1997 (copy enclosed as Annexure

CA 2, GA 3 & GCA 4 to this counter reply.

(IX) That subsequently another selection was held for
six posts of Dy.S.S/Design. The applicant appeared

in the selection alongwith others and as a written
test held on 04.12,1996 and 15,01,1997 and viva voce
toest held on 0l.,02,1997, six candidates including

g
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the applicant were empahelled for promotion to the
post of Dy. S.5./Design, Grade Rs.2000-~3200(RPS)
vide notification dated 28,02.1997 (Copy enclosed
as Annexure CA 5 to this counter reply) and has been
promoted on the post of Dy.5.S/Design alongwith others
vide office order No,289 dated 28.03,1997 (Annexure CA 4
to this counter reply).
(X) That it would thus be seen that the applicant appeared
in the selection for the post of Dy.S.S/Design Grade
RS.2000=3200 (RPS) notified on 05.04.1995 (annexure
14t III to the application) in which he did not qualify.
The applicant also appeared in the subsequent selection
for the post of Dy.S.SfDesign Grade Rs.2000-3200(RPS)
notified on 09.,11.1996 alongwith the others in which
he qualified and has also been promoted as such vide
G (P)'s office order No,289 dated 28,03.1997
(Annexure CA=4). As such now the applicant has no
case and his present application is liable to be
dismissed®,

©

6. They have further explained that the Railway Board

vide their.letter No.a(NG)I/ss/gnzl/lz (RRC) dated 19.02.1987
made oyt rules for two years service in the immediate

lower grade for all promotions within Group 'C! category

but have not made out any rules that employees having

less than two years service in the immediate lower grade

can not be allowed to appear in the selection. Since

currency of panel prepared as result of selection is two.

years from the date of notification of such panel and
conducting of selection is also a time consuming process,
as such candidates less than two years service, if they
are coming in the zone of consfderation are eligible to
appear in the selection and after having being selected,
on completion of two yeals service in immediate lower
grade, such candidates are promoted. They have thus

submitted that applicant having appeared in subsequent

selections cannot be allowed to now ¥uim back and
challenge earlier selection, therefore, the V.A, may

be dismissed.
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7. We have heard both the counsel and perused the

pleadings as well, It is seen that vide notification dated

25,03.1996 g . persons Were declared to have been found
successful feor being promoted as Dye. Shop Supdt and

theugh applicant is seeking quashing of the said panel
but none of the selected candidates have been impleaded
as respondents and the law is well settled that no
adverse erders can be passed against any perseon behind

his back, therefore, the O.A. is bad fer nonjoinder of

necessary parties and is liable to be dismissed on
this greund alone. Even otherwise it is seen that applicant

could not be empanelled as he did not qualify in the
viva voce test., Though applicant has submitted that he
was arbitrarily not declared passed but he has neither
alleged any malafides against the members of selection
committee nor impleaded any member by name, therefore,
there is no forge in the contention raised by appligant.

Simply because the member happened to be S.C., it does

not mean that they would not pass the applicant. It is
not as if there are no general candidates in the panel.
There = are other general candidates selected in the panel
so the contention of applicant is not sustainable in law.

Even otherwise it is seen that applicant appeared in
subsequent selection, therefore, he had "acquiesed

to the situation and cannot now turn around to challenge
the earlier selection where he was declared to be
unsuccessful, Applicant's counsefzmain grievance was
that ineligible persons were allowed to take the exam

as they had not completed two years of regular service

in the lower grade but it is not as if they cannot even

)
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take the exam., This condition has to be fulfilled at
the time of actual promotion as explained by the
respondents, therefore, there is no force even in this
contention., Accordingly, we find no merit in the O.A.
The same is accerdingly dismissed with no order as te

costs.

Member-J Member-A.

Manish/-




