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A. K. Shukla aged about 42 years, 

son of Sri R. N. Shukla, 

resident of 586—Trivni Vihar, 

New Cantt. Allahabad 
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C/A Sri R. C. Sinha 

Versus 

I. Union of India through 

The Director, General (Acim), 

Defence Estates, Govt. of India, 

Ministry of Defence, West Block—IV 

Sector—I, R. K. P uram, New Delhi . 

2. The Director,Defence Estates, 

Ministry of Defence, Headquarter 

Central Command, Luck now Gantt. 

3. Shri Sujay Das Gupta, 

Defence Estates Officer, 

Allahabad Circle, 

Allahabad Cantt 	  Respondents 

sri N. B. Singh 
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SMELL_ 

,By Jion l ble  Mr.  S. Das Gupta 

 

   

This Ppplic , tion has been filed by Shri 

A. K, Shukla, a peon in the office of Defence Estates 

Officer 	E. C.) , Allahabad challenging the order 

dated 2'2 .10.196 by which he has been transferred from 

D.E.C., Allahabad to ILEX., Mhow vice Shri. Sukh Nandan 

who has been transferred from D.E.O., Mhow to D. 7, C•1  

Allahabad vice the applicant. He has prayed that the 

said order be quashed and respondent nos. P and 2  be 

directed not to interefere in the smooth functioning 

of the arplicantat Allahabad. 

7. 	 The applicant was initially appointed as 

peon in 1987 in the office of D.E.C. Jahalpore. In 

July, 19P5 he applied for transfer to Allahabad on 

personal grounds. This however was not responded to. 

He again represented in June 19Pr' for transfer to 

D.T.O. Allahabad or to Iucknow i  if transfer to All ahsbad 

was not possible. His request was accented and he was 

transferred on '7.9 .19PP from M.O., Jabalpur to D.;'.e. 

Allahabad. The applicant claims that since his Destine 

at AP ahabad he has been doing all his al lotted duties 

sincerely and even the work of I. D, (1, which was 

gi .r'en to him. However, He incurred displeasure of the 

respondents on account of activities as Vice-President 

of All India Defence F,m,ploites Assoscietion-Allahabad 

branch. In this capacity, it is stated, he had been 

taking up the cause of the workers with tho respondent 

no.3. Some of the grievances of the workers relate to 

the alleged threatening and torture by the respondent 

no.?. and as Vice-preedent of, the association, applicant 



had to take up thesp_matterS,A.s a result, it is alleged, 

respondent no.2 started harassing the applicant and 

requested the respondent no.? to transfer him from 

All ahabad. This, it is alleged, has resulted in the 

issuance of the imptrged order by which has has been 

transferred frcm Allahabad to Mhow, which is more than 

1000 Km from iillahabad. 

The impugned order of transfer has been 

4 

challenged cn several grounds. In the first Place it 

has been pleaded that it was passed on the ground of 

mis-conduct without giving the applicant any opportunity 

of being heard. The second plea is that the order has 

been passed in contravention of the guide-lines. The 

third plea is that the order has come in the mid, cif-

academic session without considering the problems of 

the applicant whose parents are very old and ill . Lastly 

the order has been challenged on the ground of malafide. 

It has been alleged that the order of transfer has been 

passed in colourable exerci se of power on the annlicanti s 

refusal to do 'private work of respondent no.'" and also 

trade union activities. It is al so alleged that the 

order has been issued to accomodate Sri. Sukh Nandalt, 

4. 	 The respondents have arpeard and contested 

the case by filing counters affidavits. One C. A. has been 

filed by the Joint Director, Defence Estates on behalf 

of the respondents I. and 2 while separate C.A. has been 

filed by the respondent no.2 who has been impleaded by 

name. In the Counter affidavit filed on behalf of 

respondents 1 and ?, it has been submitted that the 

anplicant represented for transfer from Jabalpur tc 



Allahabad on the, ground that his father was ill 

and he wanted to be posted near his home station. 

ApPlicantts request was accepted and he was transfe- 

rred to Allahabad where he joined on "7 .2.19PP end 
/Ss; .cc 

thus by the time of impugned order of transfer he 

had comPleted more than 8 years'  service at Allahabad. 

It has been further stated that Sukh Mandan had 

requested for his posting at titaajaheipur as his wife 

is suffering from heart desease. On a consideration 

of his request, the department considered his posting 

at Allahabad. There was no vacancy at Jabalpur nr 

nearby. The further submission i s that the 'applicant 

had expressed his willingness for being posted 

anywhere in India through his letter dated 1E.1.1990 

(CA-1) and therefore, he should have no grievance 

if he is posted to Mhow, 	Ch is in his home state 

Madhya Pradesh. It is stated that tenure of a group 

1-)1  employee is 2 to 5 years and the arDlicant 

having completed P years cannot have any grievance. 

ropy of the relevant guide-lines has been Placed at 

annexure (1-2. 

5. 	 ')enying a- legation of malafide, it has 

been stated in the C.A. filed on 'behalf of respondents 

1 and 2 that the nnnii. Cant was charge-sheeted for 

consuming liquelir within the premises in Aumst 19P9. 

On 12.9.19P6 he was directed to deliver some official 

letters to certain persons at Kydgun.i . The a pplicant 

declined to deliver the same on the ground that he 

has no cycle/vehicle with him r nd in the Process 

misbehaved with the respondent no.2. A cycle was 

provjded to him rnd he loft office a  at about 2.00p.m. 
re- 

ong with the letters, but did notjturn at all on 
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that day. On the next day he returned the letters un-

delivered and submitted leave anplicstion for the date. 

He was present in the office cn the next working day 

i.e. 16.9.1996 but still Tefused to deliver the letters 

and such refusal Was tantamount to dereliction of 

duty and zrossifoubordination.  vie  again absented himself 

from 17.9.1.996 onwards. Letters could be delivered 

through another person only on 1P.9.1996. The respondent: 

have alleged that the anplicant is dude, insubordinate, 

arrogant and he has misbehaved with the respon -9ent 2. 

The further allegation is that he leaves office without 

permission and has often been found reading newspaper 

and sleeping airing office hours in gross breach of 

office discipline. The applicant showed no improvement 

despite being verbally cautioned (emphasis supplied). 

6. The further submission of the respondents 

is that the applieant's transfer to Mhow is an adminis-

trative measure in public interest and dmitsequently 

the annlicantt s claim of being Nice-president of X11 

India Defence z, mployeesmssociation cannot he a bar on 

his transfer to any place in India in the exigency of 

service nor he can claim any privilege on this ground. 

7. In the C. A. submitted by the respondent 

no.'s personally, he has denied that he ever asked the 

anplicant to do any personal work ,end that the allega-

tion made against the r esponc3ent no.2 regarding mal afide 

are totally false and concocted. 	has also narrated 

the incident of the alleged refusal. on the part of the 

applicant to deliver eertnin letters on 12.9.1996 and 

thereafter. He has also state -7 that the anplicant is, 
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mat  insubordinat@, arrogant and he misbehaved with 

the respondent no.2. He leaves office without lenifsion 

and even found reading news seers and sleeping on duty .  

hours ( emphasis :applied ). HP has denied that armlicant 
0111...■ 

had over approached him in the matter of grievance of 

the workers and that he had been mentally torturOlf or 

harassing the en licant or the workers of the office. 

P. 	 In the rejoinder affidavit filed by the 

applicant, it has been pointed out that although his 

hone district lies in Madhya Pradesh, he belongs to REA 

which is only 120 Km from Allahabad Prpl that is why he 

had requested for transfer to Allahabad sc that could 

look after his parent3who were seriously ill. He also 

pointed out that is willingness to be posted ise anywhere 

in7India was against the post of 	and not on the 

noFt cf Peon. He has also brought out that one Nand Lal 
ta 

has ti.een Posted at  	who had completed eight 

years, but has not been shifted. Sri Sukh Nandan could 

have been posted at ilisk3abaipur by transferring out 

Nand Lel r.d there was no need to post him to All shabad 

as he had not requested for transfer to Allahabad. He 

al so denied the al legation regarding his mis-conduct 

PS alleged by the respondents in counter affidavit. 

9. 	 Roth the parties have filed several 

supplementary affidaviti, averments of which do not have 

much bearing on the controversy excrottsig one letter 

dated 2.6.19P2 issued by the Di .ector, !legatee Land, and 

Cantt . Ministry of Defence laying down guid-lines for 

*Iime transfer which has been brought on record by the 

applicant through a supplementary rejoinder affidavit. 
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10. 	 Et is well' settled through cantena of 

decisions of Hon' tie SUprP7P court that transfer is 

an incident of service of a government employee and 

an order of transfer issued in the exigency of service 

in public interest cannot be challenged except on the 

ground of malafide or being in contravention of statutor 

rules. 

U. 	The stand taken by the respondents is 

that the tranfer of the arnlicant is in Public interest 

and in exigency of service. Had that been so, the 

aPplication must fail as the ground taken by the 

a-pli cant relating tc his personal Problems would be 

of no avail to hiivThe respondents have referred to 

the guide-lines for transfer contained in the letter 

dated 12.6.1951 issued by the I`'inistry of Defence on 

the subject of transfer of Class III and class IV 

personnelt. In thtsftguiclelines„ it has been inter-alia 

laid down that transfer would not oridinarily be made 

before the official has cemPleted 2 years in akoffice. 

Th.e applicant on the other hand has brought on record 
/.Sam 

a cony of the letter dated 2.6.19P2 bv the Director, 

Defence Land Cantt. of inistry of T)efence, which has 

sreci fi cal ly stated that group 	employees should 

not nor-ally be transferred from one station to anotber 

except in very special cfreumstacnes , like adjustment 

to achieve deficienccies., promotion and exigency of 

service or as an administrative r e..quirernent( emphasis 

supplied). It would thus appear that 1951 circular 

relied upon by the respondents is no longer extant and 

that under the revised guideloines issued through 

letter dated !?.6.1982, no tenure has been prescribed 

for goup D' employees and they are to be transferred 

only in special circumstacnes. 



— 8 — 

12. 	One of the special circumstances for 

transfer of group 'D' employee enumerated in the 

aforesaid letter dated 3.6.'983 is exigency of service 

40r the administrative requirement. Thus, if the 

arplicant, who is a group 'Ds employee has been 

transferred in exit -ncy of service or in administratite 

interest)
the order of transfer cannot be held as 

irregular merely because aroup 'D' employees should 

not normally be transferred in accordance with the 

guidelines issued by the department. It is settled 

law that a transfer order cannot be quashed mere ly 

because certain guidelines have been contravented, 

though the employers are expected to complay with 

their own guidelines. The question before us i$, 

therefore , to see whether the order of transfer of 

the the acplicant is aenuinely in exigency of service 

in administrative interest or it is in if 
cnloura)- 1e 

exercise of per 	the respondents ,
as a lleaed by the 

err licant . 

The re epondents have them se lve s made a 

allegations in their counter affidavits 
rclicard 

1:"A. 

number of 

reaardina mis—conduct and mihehaviour of the 

Various re levant portions of the counter affidavits 

have heen emphasised by us. We are of the view that 

proper course of action to deal with a delinquent 

employee who is guilty of insubordination or dertlicti 

of duty is to proceed aaainst him lerartmentally 

imposina appropriate penalty including dismissal or 

removal from service on the basis of proven charges• 

Transfer of such employee from one office to another 

like shiftina a rotten can from one basket to another 

serving no useful purpose. It would appear from the 

averments of the respondents themse Ives that they are 

adopting an easy way out to deal with an undesirable 

persons by me re ly sh if t ing him to another off ice 
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4. 
- a - 

*limx)ttx*RRA.015(9k)fic9. If the pnplicent is of such 

a nature as alleged by the respondents, such move 

would be wholly counter Productive as he may indulge 

in similar behaviour in the office he has been 

transferred to. 

14. 
	 mho transfer of a public servant does 

net constitute penalty unlike the disciplinary 

action whi ch is subject to the provi si er5contained. 

in Article :11 - f the Constitution of India. Transfer 

is an administrative action which is 01 subject to 

such provision. However, no administrative action 

will hear judicial scrutiny if it is in colourable 

exercise of Power. In that case, it would be virlative 

of Articles 14 and 16 of the Constitution of India. 

While a transfer is not a penalty, it can be penal 

in nature. Power to impose penalty under the discip-

linav rules and the power to order transfer of an 

mplOyep are normally vested in the same authority 

and in such a case whe'Vrthe impugned order of 

transfer is by way of penalty cars for stP interferer( 

or it is for an exceptional administrative reason 

becomes difficult to determine. The aupstien1 +4-erefor 

is to be answered with reference to the pleadings 

on record and pfterexamining the reasons Provided 

by the respondents themselves for the transfer ^f 

the employee. 

15, 	
From the pleadings in the GA it is 

crystal clear treat the founuation of the order 

of transfer of the applicant is alleged misconduct( 

eat misbehaviour, details of which have already 

been referred to supra. 4e therefore, come to 
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an irresistible conclusion that the transfer of the 

applicant is really a  penal measure tho4the order 

has been issued in the garb of administrative interest. 

This is violatidik.of the law laid down by the Hon'ble 

Supreme Qourt in the case of 

int C.iiarzi/l in which it was held that 

a transfer by way of punishment is not tenable in law. 

It is apparent that the authorities concerned, for 

reasons not disclosed, are not willing  to initiate 

disciplinary action against the applicant for misconduct 

and misdemeanour and have, therefore, resorted to a& 
0 

subterfuge of transfer to get rid ofLundesirabl& 

employee. The order of transfer 	clearly punitive 

in nature. 

16. In view of the foregoing, we held that the impugned 

order of transfer is not in genuine administrative 

interest but is a colourable exercise of power by the 

respondentsiip&-Adis=**srats and is punitive in 

nature. The impugned order is, therefore, quashed 

with all consequential benefits. Nothing in this 

oraer, however, shall preclude the respondents from 

initiating  appropriate action against-th- Applicant 

for the alleged misconduct and misdemeanour and to 

take appropriate action on the basis of proven charges. 

17. The parties shall, however, pear their own 

member (J\ Member ‘A) 


