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Reserved 

CENTRr\ L A ~.1IN I S TRA TI VE TR I BIJ!'l"' L 
I 

• 

n l l a habJd t hi s t he day5th June 1997. 

Cffik! . : Hon ' t le f.a: . R . i< .• Sa xe na , f,~P.mber (J) 

llon ' bl e !·,:r. D .s . Ba vie j a , f,~em be r (A ) 

Hami d Ahmad , S / o S hri Has in Uddin, 

R / o Kus ht1a n , p os t Office 1\1c3i'la ur i, 

Di s trict- A1la ha1Jld . 

• •••• Applicant. 

( By Advocate Shr i K. P . S ingh ) 

Ver sus 

l. 1Dhe Union of Indi a throug . Secret a ry, 

/..,\inistry of De fence , New Delhi. 

2 . The Engineer-In- Chief , 

tt r my Head Qua rters , New Delhi . 
" 

3. The Chief En gineer, 

c entra l Comma nd, Lucknov1. 

4 . The Corrma n <ler V.1orks Engineer, 

Bamr a uli, Alla ha ba d . 

5 • . The As s ista nt Garris on Engineer (I) 

i.'illitar y Ens ineering Se rvice , 

;:.a na ur i , Dis trpct..,Alla hJ ba d . .. 
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Assista nt Ga rris on Engineer (I), 

District-Al l a ha bad . 

• • • • • Respondents • 

( By Advocate Shri Amit Stha l eka r) 

0 R DER 

Hon ' ble !.1r. D.S . Ba1.-Jeja , ~lember(3) 

!. This application has been file d with a 

pr a yer to quash the tra ns fer order d3ted 18.l0.1996. 

2. The arp l ice nt '.•.'hile \•,1orking as Diesel Engine 

St ahi ( DES ) under Assista nt Garrison Engineer (I) 

rlGE (I) t.\ES l.~a na ur i, Alla habad, has been tra nsferred 

t o Bihta in Bihar as per the i mpugned order dated 

la .10 .1996 . The applicant made a representation 

aga inst the same but his r equest to cance l the 

trans fer order has not been accept ed. This appli-

cation has been fi led on 3 . Jo.1996 , being aggrieved 

by the transfer. 

3.1 ~ The applicant has assailed the tra nsfer 

on two gr ounds whi ch were also reiterated 

during the transfer was in violation of the 

statutory rules by transfering the app licant 

from one seniority unit t o another sen· . 
iority 
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unit and seriously affecting his service conditions. 

The second ground is that the transfer is by way 

of punishment with malafide intent of respondent 

no. 6. In addition of these two main grounds, 

the applicant has also assailed the transfer to 

tenure station in violation of the policy instruc-

tions laid down. 

4. The respondents have strongly contested 

the application by filing two counter affidavits . cne · 

affidavit has been filed by Shri A. Bhaduri vJho has 

been ma de res pondent no. 6 by name. The other 

affidavit has been filed by Shri A . K. Sharma , 

Con.mander .!orks Engineer , Air Force , Bamrauli, 

Al l ahabad . The respondents contend that the trans fer 

• 
order has been issued in public interest by the 

c ompetent authority. It is a lso asserted that 

tra nsfer has been done within the same Commander 

."!orks Engineer (C.'tE) a rea as Bihta :!.s 111ithin the 

jurisdiction of c. :J . I Air Force Bamra uli . The 

respondents deny that the app licant i s any office 

bearer of the Union . The a !legations of Tndn•Jpulating 

transfer by respondent no. 6 by using his influence 

i:1it h r espondent no . 3 are strongly refused. In vie•:: 

of these pleadings in the counter reply, the respon­

dents pray that app licant has no c...isa and his 
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app lication deserves to be dismissed, 

5 , The applica nt has contested the submissions 

of the respondents in the Counter ' reply of res pon-

dent no , 4 by f i ling rejoinder reply. No r ejoinder 

reply for the Counter reply of r espondent no . 6 has 

been f-i led • 

' ' 

Vide order dated l ,11.1996, it v1as directed 

to mainta in status quo as on date til.l the next date , 

This interim order '.'Jas extended fr om time t o time . 

7 .' '..'e \,ct ve hea rd Shri K. P . Singh and Shri J...r'"it 
' 
Stha lekar l eu rned counse 1 of the applicant n n 0 the 

res pondents r espective ly . The materia l on record 
been 

has/also con~idered . 

8. Befor e vie go into the merits of the case , 

1J'Je vJill r evie\"J the judgements cited by the either 

pra y in support of their cont entions. The applicant 

has r elied upon the f ollowing judgements :-

(a ) Judgement of this Bench in O.A . no. 334/1986 

ttKanha iya Lal Aggar\•Ja l vs . 1J . O.!" decided on 2 ,5 ,1988 . 

(b) Judgement of this Bench in O,A. no. 1318/1991 

11Sukh pal S ins h vs . IJ .O.I" decided on 14,2 ,1992 . 
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The respon dents seek the support of the following 
• 

judgements :-
\ . ' 

(a) ~1rs . Shilipi Bose vs. State of Biha r A.I.R 1991 

Supreme Court 532 . 

(~ Chief Ge nerd l Ma na ger (Telecomm ) N.E. Telecom 

( c) 

circle Vs . Rajendra Ch. Bhata cha yee (1995f 2 SCC 532i 

Shr i Kamles h Trivedi vs. India n Council of 

-Agriculture Research in o .A. no. 770/1987 decided 

on '-'1 •4.1988 (F 1..Jll Ben.ch).-

itle have care f ully g one through these judgements. 

In the judgements of the Apex Court quoted by the 

respondents , 11Jhile considering the individual cases 

of tra ns f er,- it i s held that courts should not 

interfere 'Nith the tra nsfer of a puhlic servant holding 

transferable post ma de on administrative grounds or 

in public interest until and unless there a r e strong 

a nd compelling grounds r endering the tra nsfer order 

improper and unjustifici<::b l e . These grounds being 
• 

violating of s t atutory rules or colour a ble / ma l a f ide 
, 

exercise of power • Keeping • vievJ \·1hat is held • in 

by the Hon' bl e !;upreme Court in these judgements ea ch 

case of cha llenge of tra nsfer order has to be c ons idered 

on its own merits t o find out if any of the gr ounds 

deta iled exi st calling f or judicial interference. 

In _ view of this position obtainino , the r at · 
• lo of the 
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de cis i ons cited by t he app lica nt ca n be of no help 

t o his cdse dire ctly . The pr esent ca s e has t o be 

examined to identi f y 1:~het her the gr ounds a dva nce d 

assa iling the t r a nsfer or der make it i mpr oper and 

un justified. • 

9 . .:e \·Jil l now consider the grounds adva nced by 

the app licant . The fir s t gr ound i s t hc:it t her e i s 

vio l ation of the statut r.. r" ru l es and the applicant hr1 s 

bee n tra nsferred to a nother seniority uni t and this 

s erious l y a ffecting his service conditions . The 

app li ca nt has submitted that though Ms s i stant Garris on 

Engineer AGE (I) Bihta ( Bihar) comes un der t he ' 

jurisdiction of C!E , l"'\ i r Force , Bamrc1uli f or exe cut i on o 

of t he works a nd ma intena nce of services but the 

a dministr~i tiye contr ol for profT'ot ion a n d s E>nior i ty t 

I 
etc . c omes un der the c:~E Ramga r h ( Bihar) . Apart fr om 

this the app.licant has a 1.so a ve rred t ha t Bihta i s 

t enure station a n d i n terms of the policy i ns truction 

I 

! I 
I 

I 
l a i d dov1n v i de l ett er da t ed 31 . 8 . 1994 , he c ou l d not be 

tra ns f er red to tenure station being 57 yea r s.of age . 

The r espondent s on the other ha n d ha ve rrc.i i nt a ine d t ha t 

Bihta comes v1ithin t he same c:.1 .E a r ea a n d ther e i s no 

cha nge in the seniority unit . The r es pon de nts ci ls o 

c onte nd t ha t Bihta comes uhder Chie f Engineer, centra 1 

Comma nd , Luc knov1 , a n d a r eawise di · · 
vis i on of a 11 

I .... 
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c.w .Es has nothing to do v~ith the State boundries. 

After car eful perusal of the supporting material 

brought on the record by the applicant, we are not -
inclined to a ccept the stand of the res pondents. 

The applica nt ha s brought the policy instructions with 

r egard to transfers vide letter dated 31.8.1994 

(Annexure-A-16) on record. Further clarifications 

issued on these instructions have been also brouaht -
on record with the rejoinder reply filed vJith reference 

to objection Counter reply of the respondents a t 

RA-3 and RA..4. The letters at RA-3 and RA-4 clearly 

bring out that the transfer and posting of the 
• 

• 
Industrial pe rsons is controlled by the c.~·1. E within 

I 

his area . If the contentio9 of the respondents that 

the applicant 'w'Jas tra nsferred \"1ithin the same seniority 

unit is a ccepted then the tra nsfer to Biht a should 

ha ve been ordered by C.\4-L.E as per the iaid down rules. 

In view of this , the need for trans fer order to be 

issued by Chie f Engineer , centra 1 Command, Luc kno·1,1, 

is not understood. Since t he transfer order n<.J S been 

i ssued by Chief Engineer , Centra l Command, , ~uc kno\-J , ,, 
• 

on pub lic int~res t, it is obvious that th t r a ns fer .. 
... 
' . 

i s t o another seniority unit outs i de the area of 

c oncerne d C.'.'l . E on administra tive groun d as covered 

.in the instructions Vide lette·~ dat 
.... . e d 31. 8 • 1994 • In 

4£ SQ & LP i >--,...:. • • 
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this l etter it i s a lso l a id dov:n for such tra nsfers, 

Chie f Engineer is r e quir ed t o inform Engineer-in-

Chief to enab l P him to revie~ the tra nsfer orders . 

Tha ,app lica nt has t a ke n this plea that no informa tion 

has been sent t o Engineer-in-Chief a nd there is no 

contr overting of the same by the res pondents. In 

this vie""' of the ITICtter, 1:1e a re c ons trained t o hold 

the viei:J that the app lica nt has been tro nsfered to 

a nother seniority unit . 

10. The applicant has a lso raised the plea that 

Bihta is a t enure station a nd his transfer is 

in violation of the l a id do\·Jn policy instructions 

for tra ns fer t o the notified tenure station . He 

ha s drav.in our a ttention to pa r a 12 ( g ) of the letter 

dated 31.8.1994 1:1hich l a ys do\vn that none wi ll be 

r et a ined at the t enur e s t ation beyond the a ge of 53 

yea r s . The app lica nt states that he \.'.ras 57 years 

old a t the time of tra ns fer. The app lica nt hJs made 

this p l ea in the r ep ly t o the objection Counter r r~lv 

f; le d by the responde nts . The r espon de nts hil ve not 

contr overted this submi ssion . 

11 , It i s ".1ell s0ttled that depart ment ::i l gui delines 

with r egard t o tr -1 ns f er are not statutory in n0ture 

a nd the~ e guide lines do not vest any right on the 

, 
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emp loyec . Ho't!ev<:r , the c ompetent authority is 

expected to be fnir a nd just in exercising his 

power in the ma tters of tra ns fer and it should not 

exhist arbitra riness or colmurrlble exer cise of pov1er 

I 
or ma l a fide intent. In the pr esent case, the 

• respon dents ha ve asserted that the transfer of the 

a pplicant has been done in public interest. Except 
• 

' 
just making this statement, the respondents ha ve not 

dis closed the r easons ·:-ihich prompted this transfer in 

public interest particul arly so when the transfer 

is to a nother seniority unit and in r elaxation of the 
~. 

guide lines for tenure station postings. The 

reasons for transfer may not be dislosed in the 
• 

tra nsfer order a s t o the concerne d employee, but once 

. ' the trans fer order is cha llenged ,on the grounds of 

violation of statutory rules a n d ma l a fide intent 

seeking judicial interference, the r espondents a re 

expected to disclose the bas i s of transfer in 
• 

public interest so that Bench cou ld satisfy itself 

• that the transfer i s on publi c interest and not 

for a ny other extraneous considerations• HO\'Jever, 

the r espondent s have chosen to be silent on this 

• 

aspect; 
, 

.. 
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12• Though the r espondents ha ve maintained 

silence , \\Ii th r egards t o considerations necess ita ting 

tra nsfer in public interest, but from the ~ateria l 
.., 

brought on the r e cord by the applica nt, the reasons 

a r e quite discernible. The app lica nt has stated 

th~t he i s a n office bearer of the employees Union 

a nd i n this ca pa city he ha s been complaining t o high 

authorities aga ins t A . G. E (I) t:.anauri for not 

att e nding to the grieva ncc-- s of the s-gaff, c ornmitting 
I 

of the fina ncial irre<J•.1 l a rities and m;sanpr opriation 

of Government ?roperty . ~ numbar of such l etter s 

ha ve been brought on r e cord. ..riting of such 

l etter s i s not specifica l ly contr overted by the 

respondents . Ther e a r e a l c;o a llegati ons ~ga inst 

the aprlicant for Mi sbehaviour with the A. G. E (I), 

claiming of f~lse medica l bills a nd r erect ining 

unauthoriscdly absent . Fr om the doc1Jments brought 

on r ecord by the app lica nt , it i s noted th~t his 

. exp l a nation f or indis c ipline ha d been cal l ed 

a nd f or other i ssues some inquiry was being 

c onducted . The respondents huve on the other 

ha nd s ubmi tted that t he applica nt i s not the e l e cted 

office be.J rer of the union a n d in suppor.t of this hdve 

brought on the r e cord doc L1menta ry evidence a t 0\-3 

a nd Q,_4 of the Counter rep ly filed by Shri A. I< 
• • 

' 
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Sharma c/:J . E . The app lica nt ha s refuted this 

but ha s not br ought a ny s; milar documentary evi dence 

t o substa nti"ate hi"s c la im. I a n a we d t n y w y, ono go 

into the merit s of riva l cla i ms a s this is not 

the issue befor e us but it appears that ther e are 

t 1:10 f a ctious of the union oper ating in the area . 

All these f a cts a .r e a clear pointer to the f a ct 

that a 11 v/as not \<Jell betv1een the app lica nt and 

A.G.E (I) ~2 nauri and the relations appears to be 

s tr a ined . 

13. The app liccl nt has alleged ma lafides against 

I 
• 

the A.G.E (I) J\'P nauri VJ ho has been also ma de 

respondent by name . The applicant a lleges tha t 

A.G.E (I) ha s ma na ged to get him tra nsfered to 

di s tant p lace by i ssuing his influence 1Nith the 

Chief Engineer , Centra 1 Corrrna n d . Shr i A . Bha duri, 

A . G.E (I ) i•.anauri, has strongly refuted the 

allegations of ma l af idies by filimg Counter 

a ffi da vit. He has maintained that the transfer 

has been ordered by the Chief Engineer in the 

public inter e~t. We ar e con vinced by the grounds 

advanced by the applica nt alleging ma l a f idies 

aga inst AGE(I). If AGE (I) has managed transfer 

by issuing influence with the Chief Engineer then 

- • 
. . 
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he is a l so a pa:tty t o malafide intent as the Chief 

Engineer has used his povJer for extraneous consi-

derations . HovJever, the applicant has neither 

a lleged a ny malafidies against the Chief Engineer 

nor he has been rod de res pondent by name . It appears 

. 
that instead of tackling the applicant for his a lleged 

misbehaviour with AGE (I), ~ther irreg'Jlarities a nd 

Union activities as d~tailed earlier by taking 

• 
disciplina r y action, the ac!.'ninistrative tool of 

transfer hds bee n utilised to 0et rid of the 
J 

applicc?nt from the scene t::> a distant p l ace at the 

tag e nd of his service. Since the respondents have 

. 
not disclosed the r easons for transfer in the public 

inter est , we are compelled to take a vie~ in the 

light of the above deliber~tions that transf~r ~as 

actuated no~ in public interest but for other 

c onsidera tions . Under such circumsta nces , the 

tr nsfer order cannot be sustained and the same 

deserves t o be ~ uashe d . 

14 . In the premise of abova discumissions, 

\•Je find rner it in the application a nd the sume 

• 
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is allowed quashing the impugned t r ansfer 

order d=Jted 18 .10 .1996 and 14 . 10 .1996 . No 

order as t o costs , 

f.~E!.'B~ { J ) 

~ am/ 

I 

• • .. • • 


