
'· 

I 

l 
. ~ I 
• 

r 

• • 

• 

r 

t 

= c 

RESERVl:.D 

CENTRAL ADMINISTRATIVE TRIBUNAL 
ALLAHABAD BENCH 

ALLAHAB.1\D • 

Allahabad tbJ the_~-'~d...!t---~---

original Application no. 1131 of 1996. 

Hon'ble Maj Gen K.K. Srivastava. Member (A). 

l/A. 

l/B. 

l/C. 

1/D. 

I 
~Raja. S/o Shardanand 

Vijai. s/o shardanand 
' 

sanjai. s/o shardanand 

Lalsa. D/o Shardanand 

2002. 

Applicant l/B to l/D are minor and U/Grandanship 
to Sukhiya W/o Shardanand All R/o vill Gosai pur Pest 

Mubarkpur. Distt. Ghd2ipur. 

By Adv : sri Anant Vijai 

VERSUS 

l. Union of India through Secretary. 

Ministry of Railways. New Delhi. 

2. General Manager. N.E. Rly •• Gorakhpur 

3. Divisional Railway Manager (D.R.M.) • 
N.E. Rly. • Varanasi. 

4 • Assistant Engineer. N.E. Railway. 

Ballia. 

By Adv : Sri A.K. Gaur 

ORDER 

• •• Applicant 

• • • Respondents 

Hon'ble Maj Gen K.K. 5rivastava. Member (A). 

In this OA filed under section 19 of the A.T. 

Act. 1985. the applicant has prayed that direction be given 

to Divisional Railway Manager (in short ORM). N.E. Rly •• 
Varanasi (respondent no. 3) to provide all the retiral 

benefits and arrears of family pension to the applicants 

and also pay family pension monthly·. 
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2. The facts in short giving rise to this o.A. 

are that the original applicant smt. Tetari Devi was ~wife 

of late Sri Ram Chander. On her death. Misc. Appl. 230/98 
l 

for snbstitut~g the legal heirs of the deceased applicant t 

was moved. It was allowed and grand childl!ens of the appli- / 

cant have been substituted. Sri Ram Chander was appointed 
\,.. ~ 

_ as T$J Man on 16.901939. He was confirmed employee and 

was to retire on 30. 9 .1977. on 18.7.1977 FWI Ballia informed 

Assistant Engineer. N.E. Railway Bailia that Ram Chander 

was absent from duty since 1.9.1976 and Late Smt. Tetari 

Devi was also informed on 3.6.1977 that she should send 

her husband on duty. Smt. Tetari Devi. the deceased applicant 

moved an application to PtJI. Ballia stating that she had 

no knowledge about her husband and her husband was not at 

home. Late smt. Tetari Devi. met RiI. Ballia several times 

and requested for necess ary acaion to trace her missing 

husband. No action was taken by the respondents and seven 

years passed. Late Smt. 'Datari Devi. moved an application to 

Divisional superintending Bngineer. NER Varanasi on 1.7.1985 

requesting for payments of funds and release of family 

pension. When no action was taken on her application dated 

1. 7 .1985 she moved another application on 25. 7 .1985 through. 

post to Divisional Railway Manager (in short ORM). NE Rly •• 

Varanasi. The D.R.M., N.E. Rly •• Varanasi directed PtJI, 

Ballia to submit pension case and service £elder of the 

deceased applicant's husband. The D.R.M. N.E. Rly., Varanasi 

again directed PWI, Ballia on 9.4.1988 to submit the entire 

service documents of stwi Ram Chander to finalise the case. 

All the documents of Sri Ram Chander were sent by PWI Sallia 

on 12.9.1977 and again. the certified copies of the documents 

were sent on 13.5.1988 but inspite of that no action was taken 

by the D.R.M. N.E. Rly •• Varanasi to finalise the family 
~and~ 

pension case of ~ate Smt. Tetari Devi_Lalso payment of retiral 

~ ••••••• 3/-
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benefits. Hence this 01>. which has been contested by the 

respondents. 

3 • Heard Sri Anant Vijay learned counsel for the 

applicants and Sri A.K. Gaur learned counsel for the 

respondents and perused records. 

4. Sri Anant Vijay, learned counsel for the applicant 

sul:rnitted that entire service records of Sri Ram Chander 

had been sent to D.R.M. N.E. Rly •• Varanasi on 12.9.1977 

through Assistant Engineer and again attested copies of the 

same were sent by EWI, Ballia directly to D.R.M. N.E. Rly •• 

Varanasi on 13.5.1986 as is evident from Annexure 6 of the 

O.A. It is clear that respondents were considering the 

case of late smt. Tetari Devi the deceased applicant for 
~ 

payment of post retiral benef it.; including grant of family 

pension till ,13.5.1986 but did not take any action. thereafter. 

5. sri Anant Vijay, learne~ co~1sel for the applicants 

has denied any payment of ~. 5189/- to late smt. Tetari Devi 

as averred by the respondents in short counter affidavit 

and has alleged that this amount has been misappropriated • 

He has also assailed the plea of the respondents that the 

records have been weeded out on the ground that service 

records of an employee are permanent record and the question 

of their weeding out does not arise. Besides wtten the case 

of smt. Tetari Devi, wife of Sri Ram Chander was under active 

consideration till 1985 how could the records be weeded out 

in this case. Sri Anant Vijay, learned counsel for the 

applicant submitted tnat the seLvice of sri Ram Chander 

husband of the deceased applicant was pensionable and the 

claim for family pension was never rejected by the respondents. 

H~ has placed reliance on the decision of Hon• ble supre1ne 

••••• 4/-
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Court in D.S. Nakara & Ors Vs. u.o.I. & Ors (1983) 1 SCC 305 • 

. 
6. Sri Anant Vijay further submitted that the 

pireliminaty objection of limitation by the respondents that 

this OA has been filed after a lapse of 19 years is not 

correct because as per letter of respondents dated 13.5.1988 

the matter was under consideration by them. The bar of 

limitation cannot be pleaded ~ the Government when the 

department has defaulted in 1making payments prOnJPtly inspite 
N~ \-.iJ.ew \1rt ~ o\>~w.~. G4.-

of demands consistently made by &Cll!i~ae. He has placed 

reliance on the judgment of Apex Court in s.R. Bhanrale vs. 

u.o.r. & Ors AIR 1997 sc 27 to this effect. 

7. Sri Anant Vijay the learned counsel for the 

applicant finally submitted that the plea of the respondents 

that l~te Smt. ;~TeraJ;t Devi• s husband was a PF Optee is 

not correct. Late Smt. Tera~! Devi was entitled to get the .,. 

family pension and other post retiral benefits. He has placed 

reliance on the decision of Hon'ble Supreme court in o.s. 
~ \w. 

(supra)~ . Nakara•s 

a. Sri AoK• Gaur, the learned counsel for the respondents 

while contesting the claim of the applicants sul::mitted that 

OA is grossly time barred as Sri Ram Chander retired on 

30.9.1977 apd cause of action arose on 30.9.1977. The matter 
~:be~ 

could n~tLegitated before this Tribunal after a lapse of 

more than 19 years. Sri Gaur also submitted that as per 

Railway Board Circular, the records pertaining to the sexvice 

matter of Railway employees are liable to be weeded out 

after 10 years of the retirement of the employee. 

L •••• 5/-
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9. Sri Gaur argued that the present OA is not 

The case pertains 
l . 

maintainable before this Tribunal. 

to the year ~77 and therefore as already 
y... ~ h+ "'- ""-{)ho~ 

decided t~ 
number of Trlbunala and " provided in section 21 of 

,.. ~ lw. 
A.T. Act, 1985, ~at matters pertaining to 3 years 

prior to coming into force of Administrative Tribunals 

Act, 1985 are not maintainable and cognizable by this 

Tribunal which interalia means that matters or disputes 

p~i~r to September 1982 are not to be entertained. In 

support of his argument the learned counsel for the 

respondents placed reliance on the decisions in 1986 

{1) ATC 2 03 , 1987 ( 2 ) ATC 1829 and 1987 (3} ATC 602. 

1 0 . Sri Gaur further submitted that Sri Ram 

Chander is deemed to have retired in 1977 and the OA 

has been filed in the year 1996. It is grossly time 

barred and therefore should be dismissed as has been 

held by the Hon'ble Supreme Court in RC Sharma Vs. 

Udham Singh Kamal 2000 SCC (L&S) 52 that in absence of 

application and affidavit for condonation of delay the 

Tribunal should not condone the delay and the melter should 

not be heard on merit. The deceased applicant ought to 

have exercised the right for remedy in 1977 in view of 
• 

a apex court decision in .JS som Vs. u.m.I. & Ors 1994 (27) 
"'- L 

ATC 804. Even the ~ull Bench of the Tribunal in Jacob 

Abrahim's case reported in 1994 (28) ATC 177 has held 

that case filed in such a situation was time barred and 

was liable to be dismissed. 

11. Sri Gaur further submitted that even after 
• 

adrnissifn, question of limitation can be argued in view 

of decision of this Tribunal in case reported in 1994 (28) ATC 

810. Hon'ble supreme court in commandant TSP Vs Esawar Moorthy 

~ ••. 6/-
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1999 sec (L&S) 643 has held that delay condonation ought 

to be considered and when the case was inordinately 

time barred then the court was prevented f~om hearing 

the matter on merits without condoning delay. Therefore, 

the OA is liable to be dismissed on ~he ground of 

limitation and the merits need not be looked into. 

12. I have carefully considered the submissions of 

the leamed counsel for the parties\,. r. lit is an admitted 
late"'-

fact that Sh~i Ram Chander, husband ofLSmt. Tetari oevi 

was absent from duty w.e.£. 1.9.1976 and there was no trace 

of him till 18.7.1977 when PWI Ballia informed Assistant 

Engineer Ballia about unauthorised absence of applicant!,s 

husband. Sri Ram Chander was to retire on 30.9.1977 and 

he did not show up till then. The respondents, in absence 

of Sri Ram Chander could not have settled his post retiral 

benefits. Sri Ram Chander•s wife Smt. 'le.tar! Devi also 

could not have preferred any claim before the respondents 

till her husband was traced. Sri Ram Chander could not be 

traced at all and therefore after 7 years of his date of 

superannuation he was presumed to be dead in 1984. The 
"'"be 0.... 

claim of the applicant had tolsettled thereafter. Thus the 

submission of leamed counsel for the respondents, that 

husgand of late Smt. Tecari Devi retired on 30.9.1977 

and the Administrative Tribunal Act, came into force 

in 1985 the OA is not maintainable before this Tribunal 

being ·,pre 1982 matter, has no1. force. The decision cited 

by the learned counsel for the respondents will not help 
.~ 

and tjley are distingushable. The cause of action arose 

during 1984 and the OA is maintainable in this Tribunal. 

l ) • 
••• 7 /-
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13. second submission advanced by the learned co~nsel 

for the respondents is that the OA is grossly barred by 

period of limitation and is liable to be dismissed. I do 

not agree with this submission of the learned counsel . for 

the respondents also in view of my obsei:vations here after. 

It has been held by the Hon•ble Supreme Court in s.R. 
1.- \..s.. 

Bhanr~s case (supra} that in respect of pensionary 

benefits i.e. claim for payments towards encashment of 

leaves, certain increments arrears etc, bar of limita tion 

cannot be pleaded when the department it self had defaulted 

in making payments. In the instant case l ate Smt. Tata~a 

Devi rightly preferred her claim on 1.7.1985 and kept on 

sending reminders and representations but the respondents 

£ailed to take any acticn. It was the duty of respcn dents 

to have settled deceased applicant•s claim promptly and they 

cannot absolve themselves from th~ responsibility. 

14. I also do not agree with the submission ·. made 

by the respondent~ counsel that the sei:vice record of 

applicant•s being more 
1
than 10 y~ars old have been weeded 

IW'-deceased ~ 
out. The service records o£Lapplicant•s husband were 

sent b~ PWI, Ballia to o.n.M. N.E. Rly., Varanasi through 

Assistant Engineer for the first time on 12.09.1977 and again 

the attested copies of the same were sent by PWI Ballia 

directly to D.R.M. N.E. Rly., Varanasi on 13.5.1988. 

Therefore, the plea of the respondents that the records 

have been weeded oU: is incorrect and unreliable. Here 

I would like to observe that the respondents are duty bound 

to presenre the records till finalisation of claim. In 
1.-6.,.. 

case the senrice records of applicant•s husband ha~been 

weeded out, the action of the respondents is irresponsible 

and they are liable to settle the claim of the applicant 

in accordance with law after recreating the service records • 

.••• a/-
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15. The plea of respondents that Sri Ram Chander 

was provident Fund aptee and he has already received a 

sum of Rs. 5189/- towards his provident Fund dues is 

not tenable. It is not clear as to who has been paid 

this amount when Sri Ram Chander is missing since 1·9.1976. 

smt. 'le•tari Devi is an illeterate lady and she denied 

having received 8i;e~unt 

case there is any bld'l'g in 

from the respondents. In 

this submission of the resp-

.ondents they ought to have given a reply to this effect 

to late smt. Tetari Devi immediately after her applica-
~ ~ 

tion dated 1.,.198S, requesting for the payment of due 

claims including famil y pension, was received by the 

respondents. It is strange tha t the respondents kept 

examining the case till May 1988 and have now come up 

with the plea that Sri Ram Chander was Provident Fund 
k.-
~ptee and he was paid a sum of ~. 5189/- • 

16. I find substance in the submission of leanied 

counsel for the applicant that Sri Ram Chander was a 

govemnrnent servant and his service was pensionable. He 

had put in 37 years of service in the respondent•s 

establishment upto ·. ~.9.1976 and therefore it is the duty 

of the respondents to settle all the claims of the 

applicant•s expeditiously. It has been held by Hon'ble 

Supreme Court in o.s. Nak?ra•s case (supra) that govern­

ment servants have right to receive pension under statutory 

rules and therefore the claim of smt. ~tari Devi for 
• 

family pension should be examined and decided in the light 

of Hon•ble Supreme Court decision in os Nakara•s case (supra). 

17. In the facts and circumstances discussed above 

the o.A. is allowed. since -~ee of Sri Ram Chander, late 

•••• 9/-
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smt. Teta ri Devi has since expired, the relief claimed 

for that the deceased applicant smt. T-etari Devi be paid 

family pension on monthly basis has become infructuous. 

However, the applican~ are entitled to get all retiral 

benefits in respect of Late Sri Ram Chander and also the 

arrears of family pension which would have been payable 

to late Smt. Tetari Devi. The OA is finally disposed of 

with the direction to D.R.M. N.E. Rl.y., Varanasi {respondent 

no. 3} to setUe the claims of the applicants and make 

payment within 6 months from the coavnunication of this 

order. 

15. There shall be no order as to costs • 

/pc/ 
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29 .10.02 -
Hon'b~ Mrs. Meera Chhibber,J .M. 

iA.~ No.4150/J2 
in 

O. A. No. 1131/96 

Both the counsel are peesent. The respondents have 

7 
,t 

moved t his application bearing M.A. No.4150/02 seeking extension 
of time for canplying with the orders given by the Tribunal. 
They have st ated that since the r ecords h ave not yet been 
t raced it will t ake sane more time to refer to the records and 
to arr ange th e case of the applicant for retiral benefits as 
directed by the Tribunal. 

The pray er iS opposed by the applicant• s counsel who 

has stated dn affidavit in para 5 that one Shri Deep Narain 
who is posted as Welfare Inspector in the office of respondent 

no.3, visited the house of of the applicant in the month of 
Septenber and communic a ted that even if the orders has been 
pass ed by the Tribunal no payment shall be made unless he is 

pleased alongwith officers. This is rather a serious matter. 
In no.nnal course we would have allowed the application filed 

by the respon dents but in viev of the categorical averment 

made by the applicant, we would like to send a copy of this 

• 
I 

or der to the Senior officers in North Eastem Railway with the 
direction to ascertain the f acts and canply with the directions ' 

al r eady given in 9.A. No.113.1/96 w~thin four wee ks positively 
and in case it is foun d th at there i s sane truth in the 
ave llllents made by t he applicant with reg a rd to the approach 

of the Welfare Officer, appropriate action should be initiated 
against the s aid officer. Viith this the M.A. is disposed of. 

Copy of this order be sent to the D. R.M., North Eas tern 
Railway, Varanasi by post by the Registry as well.Jin addition 

t o gi~a copy t o the counsel for the respondents. 

e7 
Manbeza..J 

jNeel an/ 
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O.A NO. 1131/96 
, 

24-1-2003 
HON. MRS M£ £RA CHH188£R,' MEMBER (J) 

ihri AeUijay counslill for thlil applicant and 

Shri K.P.Singh counslill for thlil respondents. 

It is seen that the respondents have riled 

IWl.A 4914/02 uith a prayer to grant further six months time to 

comply with the order of Hon•b1e Tribunal. They have explained 

that after the first application for sxtanaion o F timlil was 

madlil) "2M original applicant had made an allegation against 

ona shri neap Narain, welfare Inspector that ha had gona to th• 

applicant•s houslil and stated that unlass he is plsas8d no 

orders would be passed. Therefore, the Tribunal had recorued 

the allegations fAiidlil by the applicant and had directed the 

senior Officar of North iastern Railway to ascartain thlil facts 

and canpli:fd with tha diractions given in O.A 1131/96 uithin 

4 weeks positivaly. It is now subaittad by tha r~spondants that 

pursuant to the ordar passed in M.A 4150/02 show causa notice 

was givan to the said Shri n~ep Narain on 25-11-2002 and reply 

was givan by thlil aaid Shri Deli ~ Narain on 26-11-2002 stating 

therein that tha alllilgation mada against him ara absolutely 
nd: wj!C" 

baseless as hlil is1at all concerned : .· the cas .... in hand 
~ 6 

as ~ same is blilin~ look~ ftlilr ...:.. ~ <J so11e other walfara Inspector 
JD 

yet tha respondlilnts have constituted an inquiry to goltha 

dapth or the mattar and tha sam11 ia undlilr progress.4-s far as 

payment bo tha applicant is conc•rnad) thay have statlild that 

reapondants ara trying to construct personal file or tha 

deceased amploylile in order to arrange the payment as par 

directions of tha Tribunal and in this connaction; thay have 

alraady urittan a latter to th• applicant on 25-11-2002 to 

giVlil certain factual position~ ;30 that tha orders •ay ba 

complied with. Thlily hava thus M»»GelXi•» requastad that 

applicant fllay be directed to cooperate in th• 11atter as the 

case is morethan 25 years old and his personal file ia not 

availiibla now. Tharwforli, it would · · take sooe tima to -
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construct the personal file for making final payment to th& 

applicant. 

The original applicant has opposed this M. A by 

stating that thay are already cooperating with tha 

r~spondants and have already givan ths reply aa asked by 

ths raspondents on 2-12-2002. ThereforQ, they have subnitted 

that respondents are only delaying the matter unnecessarily 

even though all the particulars are already available 

with them. It is seen that respondents have filed 

application No. 4915/02 seeking a prayer that applicants 

be directed to cooperata with thii 

personal file of th& deceased may 

respondents so that 
.t;; ,Cl~ 

be prepared . ~ payments 

to the applicants whila applicant has fil&d M.A no. 

48/03 with the prayer to rejiict the M.As fil&d by tha 

res pondents. 

I have heard both the counsel and perused th~ 

contents of MeAl> as 1.1ell. 

4. Thar& is no doubt that this case is very old 

aa it partains to a period of 25 years back and since tho 

rlispond.:nts are facing soma difficulty in constructing tha 

personal file ~~ applicant, .+key are only s~eking 
' cooperation _o.f_· the applicant to help them in constructing 

the fi.}.e so that final payment may be 11ada. As far aa 

thli allegation uas mild& by tha applicant with regard to 

.~ SJ ma o ffiger claiming s omli 
'\"l-·~ ,(,,.\ ~ ~~".:f ~ 

kind of extraneous consideration '-, 
CJ-_\ ~· itJ~·IJftl' 

~ alraady look~d into by 
A. 

th~ respondents ~d they ac1 

ai... ~nquiryiai§ into th& matt ar separately and arli alao taking 

ateps to construct tha f ila by calling tha necessary 

information from the applicants uhich shous bonafidas of the 

respondants and thair intention to help tha a pplicant. Ofcourse 

it is taking tima and I can undsratand the anf xiety on the 

part of the applicant~ as they are being d&pri~d of the 

t-
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retiral benefits of their late father. Nonathalass as 

I hava racord&d earlier sinca tha respondents are taking 

th• steps I am satisfiad that the respondents dasarva 

to be given sens more time for complyini with the 

directions. Thay have sought a period of six ~onths 
0-

but that would be too long~L..eariod. It is seen that 

vida order dated 29-10-2002 tha respondents ware given 

4 weeks time to comply with the directions. Since th• 
t(d: 

a pplicantr have stat&d l they have already given the 

inforC1ation as s~ught by the res pondents I think 
yt_~~~ h ~ 

r~s ~ ondants should com ~ ly with th• orders within 
f\. 

that 

a period 

or four months starting from 29-11-2002 which in other 

word, maans tha orders must ba c an~lied with by 29-3-2003 ~t~J 
«.OC' :ln case the res pondents do not co1R ply with tha ordsrs 

they will ba liable to pay interest on th& amount ~-~~II 

payable to th& applicant! for t ha period which is de layed 

a ft er March, 2003 • 

5. With the above dir&ctions all th• three M.As 

stand disposao off. 

rt am bar (J) 

Madhu/ 

• 

• 


