. CENTRAL ADVMINISTRATIVE TRIBUNAL, ALLAHABAL BENCH,
‘ ~ W ALL AHABAD,

Dated: Allahabad, the 18th day of Lecember, 2000
Coram: Hon'ble Mr. S. Dayal, A.M,

Hon'ble Mr. Rafiq Uddin, J.M.

Original Application No.ll29 of 1996

Rahul Gupta,

aged about 21 years,

son of Sri B.N. Gupta,

1/ o C~-692, G.T.B.Nagar,

Kareli sScheme, !

All ahabad.
s » o o o #pplicent i

(By Advocate 5ri Sudhir Agarmwsl)

Versus

1. The Union of Ipndia, through |
the Secretary, Ministry of Defence

(Production), New Delhi.

2. The General Manager Ordnance Equipment

Factory, Hazratpur, Tundla, Ferozabad.
. . . Respondents
(By Agvocate Sri Ashok Mohiley)

ORDER (CPEN CQJRT)

( Hon'ble Myp. S. Dayal, Ad)

This application under sgction 19 of the
Administrative (Tribunals) Act, 1985 has been filed
for setting aside order dated 16.8.1996 and for giving
direction to the Respondents to reinstate the applicant

%n the post of Chargeman Grgde-Il1 (Technical/CT) with
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continuity of service and other conesequential benefits

of arreare of salary and seniority etec.

_f ' ,. 2 The applicant submitted hie application
| agdinst the notice given iIn the news-papere for

filling up one vacancy of Chargeman Grade-I (Clothing

» ®
- L e ——————
= "

| . fech), for which an advertisement had appeared in §

: | : the Employment News in March, 1996. The qualificat ione

la id down for the post were recognised 3 yeare' diploma

or equivalent in Textile/Clothing/Garment/Apparel

: manufactoring technology. The applicant qualified
] in the written examination and faced interview after

acceptance of his application for the post and was

offered appointment by a8 letter dated 29.5.1996.

_ He accepted the offer of appgintment issued on 1.7.93.

He was served with a copy of Office Order dated 15.8.98
atat ing that he did not fulfil the qualifications,

ac ment ioned in the advertisement, as he had a ‘diplonﬁ

‘ of 2 year~ duration and had experilence of le=e than

P | 2 yeare. The aid order is challenged in thie application
along with the order by which hiec servicee on probation

| were terminated with effect from 15th Auguet, 1996.

3. We have heard Sril Sudhir Agarwal for the

applicant and Sri Ashok Mohiley for the Recpondente.

5 a, The learned counsel for the applicant has

.{ challenpged the order of termination on a number of

1 grounde- the first is that after the applicant wae

: appointed, he joined the post of Chargeman Grade-Il
and cﬁytain rights were vested in him and no orders

y W Corudd he '

\\, advercevﬂagkpagsed without giving opportunity to him.
The learned counsel for the applicant hae contended
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that the applicant hae claimed that the Recruitment

s

Rules for the post of Chargeman Grade-II (Tech) in

iy
-

the seale of Rs .1400- 2300 require 3-Year diploma
or equivalent in any technology or draftsman with
2 yeare'! experience in relevant technical field or
B.S¢c. with Physics, Chemistry and Mathe where diploma
in any category could not be identified by the Ordnance -r'
Factory and 2 years' experience in the relevant field.
The recruitment rules alco provided that in Deeign |

category, if recognitlon certificate in Draftasechip

or diploma course was less Than 2 years duration,

experience in Draftemanchip to cover the balance

period will be necsssary. TIhe Respondente have denied
the applicability of replacement of one year of diploma
by a certificate in Draftsmanship in the case of

post for which the applicant wa~ considered. They

have maintained that the applicant wae required to.
have 3 3?{3:&3.:{';:."F diploma in Textile/Clothing/Garment/
Apparel Technology, as per the Notification of Rozgar
Samachar and Bmployment News. It is contended by

the learned counsel for the applicant That the reduct ion
in the duration of diploma course showed that 3 yeare
diploma wa&e not an absolute requirement, but could

have been relaxed to 2 yseare. The learned counsel

for the applicant al-o mentioned that &s far as the
experience was concerned, only 8 days lese in 2 years'
experience wae found at the time of induction of ths
applicant dh the post. At the time of termination

of ecervices of the applicant, he had already worked
for a month and a half and, thus, the period of 8 days
waes eufficiently covered &nd he could not have besn

terminated on thie ground. The respondents have
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contested this fact and have stated in their counters

that the applicant had experilence of one year, 9 monthe

and 4 days only, as hi=s application did not contain °
the certificate of experience of two months with

Mohan Ureccean.

5ie Che learnasd counsel for the applicant has
aleo contended that the reepondente have mentioned
in the order of termination that diploma of 2 years

duration waes given by Ruchi Inetitute Creative Arts,

Allahabad, which ie not affiliated with the Technical |
Board of Education, U.¥., Lucknow, while the letter

dated 24.8.1996 iscued by the Ruchi Institute Creative
Arte and lettere of Government of Uttar Pradeeh dated
24.8.,92 and 20.92.93 showed that the Inetitute wae

duly recognised by the State of U.P.

6. As regarde the issue of possession of the
requlsite qualifications by the applicant, it is
admitted that the diploma of 2 yeares duration inetead
of 3 yeare' diploma or equivalent wae required.

Ae far as the qUeqion of recuﬂnltion of diploma

wae concerned, the learned counsel for the applicant

has drawn our attention to the letter dated 24.8.92

addres-ed by the Joint Secretary, Department of

Primary Education to the Secretary, Primary Education

Council, Lucknow, by which the Governor of State of

Uttar Pradesh has recognised, in principle, the

2 years Fashion Designing Cource for one year, =ubjact

to certain conditions. The applicant has cla&imed

that the recognition continued till 1994, 95 and in
{%&19‘;35 the recognition of the Council of Technical
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Bducation, New Delhi was sought and the same was

L —
-

.granted. The applicant had passed examination of
1993-95 3Batch, for which the Institute waes duly
recognised by the Technical HZducation gouncil of
Uttar sradech. The reepondente have contested this
claim of the appllecant by annexing Amnexure -CA-15, 1
k- in which the Secretary, Technical Education Zowuncil
yf of Uttar FPradesh, lucknow has informed the General
Manager, Ordnance Factory Hazratpur, Ferozabad that

Ruchi Inetitute Creative Arte is not an inetitution

affiliated to the Council. : The Reepondente have

mentioned in the countsar reply that they did not l

fi challenge the recognition of diploma course but only

the fact that Ruchi Inastitute Creative Arts was not

“ affiliated with Technical Bducation Council. We find
that Ruchi Institute cannot be said to bea recognieed

1 in 1995 by Technical Hducation Council of U.P. alt houzh
it wac recognised in 1993, when the appl icant joined
the course. It wae for the Raspondente to conesider

whether the applicdnt pidsced the examination in 1935

E ae per the aeyllabus and echeme for the batch of 1393
to 1995. Since the Selection Committee does not appear
b to have raised the issue of non-recognition, the

y came cannot be raised now.

'B_ 7% As regarde the guestion of experience,
it is an admitted fact that the applicant had an

experience, which was short of 2 yeare @t the time

of hie selection. The contention of the applicant

A that he h2d made it gzood by virtue of =ervice after

\? \}\{.nduction has already been mentioned earlier. The
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1earﬁed counsel for the applicant has relied upon the
case of Arunaben T. Bhojak V= . secretdary, Ahmedabad
Education Soclety and othere JT 1997 (10) S.C & .547

‘in urging that the experiencse acquiréd even aftep

the initial appointment would be relevant in considepring
el igibil ity of the applicant for continuation on

the post. The caee cited relates to the case of a

Scheduled Tribe cand idate and the ratio of thie case

will not strictly be applicable to the present case,
as the applicant admittedly do2e not belong to any

of the weaker-sections, who h8ve been consldered

favourably as per guidelines 1~sued for them fof
relaxation of qualification while being recrnited ,
to various poste under the Government of India. The
learned counsel for the;applicantlalso placed reli2nce
on State of Funjab & others Vq.qumah Lata 1999 SCC
(L & 8), 1085 to contend that it is for Selection

. Committee to examine the qu2lifications and appoint-
ment cannot be cancelled csubsequently by the District
Education Officer. This rat io would be inapplicdble
to a case where the applicant 1e found without any
donbt to be not pogéecaing the required qualification.
The learned connsel for the applicant has aleo contended

sthat the applicant fulfile the requirement of 3 years

diploma couree by completing 2 years diploma courece

in Fashion Designing from Ruchi Institute Creative
Arte and one yedr for Intermediate Drawing EXaminatilon.
Wwe find from the para-l of the application th&t the
applicant had done his diploma in Fashion Designing
from 2 years- 1993 to 95 and he had also completed

W
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Intermediate Drawing Examination in 1995, However,

equivalence of one year Intermediate Drawing to
diplcmﬁ quali fication is not establiched in thie
case. We, thus, find that the applicant was not
pocsecseced of 3 yeare diploma, as required in the
notice for recruitmént to the post and by Recruitment

Rul es .

8. As far ae the question of opportunity before
termination of service 1e concerned, the learned
counsel for the applicant haes relied upon the case
of Basudeo Tewary Ve. Sido Kanhu University and others,
reported in (1998) 8 SCC, 194. The Hon'ble Supreme
Court hae laid down as follows:-

W12, The said proviesion provide=s that an

appointment conld be terminated at any t ime

without notice if The same had been made
contrary to the provieions of the Act,

Statutes, rulee or regllations or in any
irregular or unauthorised manner. The
condition precedent for exercise of this
power ie that an appointment had been made
contrary to the Act, rules, statutes and
regulations or otherwise. In order to arrive
at a conclusion that an appointment is contraryl
to the provisions of the Act, Statutes, rules
or regulations, etc., a findina has to be
recorded and unless cuch a finding is recorded,
the termination cannot be made, but to arrive
at such a conclusion necessarily an enquiry
will have to be made as to whether mch .
appointment was contrary to the provisions
of the Act etc.. If in a given case such |
exercise is absent, the condition precedent
etande unfulfilled. To arrive at such a
finding necessarily enquiry will have to
be held and in holding such an enquiry, the
person Whoses appointment ie under enquiry
ﬂ;?ill have to be iscued a notice. If noticeé

Contd ., .8



~ readsonable as noticed by this Court in D.T .C.

L,... L&-.*r J :

i= not given to him, then it is 1like playing
Hamlet Wwithout the #frince of Denmark, that ie,

if the employee concerned whosae rigzhts are
affected 1s not given notice of such a proceeding
and a conclusion ie drawn in his absence, such

a conclusion would not be just, fair or

Mazdoor Sabha case In such an event, we have
to hold that in the provision., there is an i

\_(' implied requirement of hsaring for the purpose
of arriving at a conclusion that an appointment
had been made contrary to tha Act, <tatute,
rule or regulat ion‘etc. and it is only on such
a conclusion beins drawn, the servieee of the
per=son could be terminated without further
notice. That 1s how Section 35(3) in this
case will have to be read."

9. 'ne learned counsel for the applicant has also
relied upon the case of C.M. Fandey Vs. State of U.P.

11 and another, 1299 (4) A.W.L. 3415, in which the above

authority hae been cited with approval. It has also

) been mentioned in thie judegment that in the case of
Pancham Ragm and othere Vs. Chief Bngineer, U.P. Jal

Nigam and others reliance on several decisions of the

' Supreme Court was placed for hooding that the termination
of eer'vica of an employ=e on the ground that his appoint-

ment was irregular and unausthorised will be illegal

if no opportunity of hearing was given before passing
E phe impugned order. In this comnection, learned counsel
for the applicant cited Samar Bahadur Yadav Vs. Regional
Higher Education Officer, Varanasi, 2000(2) E.SL. 977

-
——

10. The 1learned counsel for the Respondentes has

Rt

relled upon the judgment of Apex Court in the case of

\ %Gyed Khalid Rizvi and othere Vs. Union of Indid& and othere-
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1994 Supreme Court Casee ( L & 9) 84. While deal ing

with promotion to Indian rolice Service from State

Service, the Apex Court observed as under:-

"This court, while repealing the contention,
held that appointment to the post in accordancs
with the rulees is a pre-condition and the
conditione of rules of recruitient cannot be
relaxed and that the promotees get their
ceniority only from the date of the régular

promotion in accordance with the rules and
within quota. The entire officiating period

was held to be fortuitous. It muet, therefore,

ba

held that recruitment by promot ion in

accordance with the regulations @nd rules are
conditions ol recruitment and are mandatory
and should ba complied with."

The Apex Court hae held that the condition of recruit-

ment cannot be relaxed. while conditions of service

can be relaxed. The learned counsel for Respondente

has also relied on State of M.2. and others Vs .Shyama

Pardhi and others- 1995 Supreme Court Cases (L&%) 46G6.

Paras 4 & 5 of thie judgment 1= relevant and i=s cited

ae below:-

114'

The Tribunal in the impuened order had held
that the reepondents having been celacted
and undergone the training and the compstent
authority having duly appointed them,
cancellation of their appointment without

any opportunity is violative of the principles

of natural juetice and it accordingly set
aside the order and directed their reinstate-
ment with consequential benefite«. Hence,
these appeale by special leave.

It i= now an admitted fact across the Bar
that the reepondente had not possessed the
prerequisite gualification, namely, 10+2

Contd. .10
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with Phyeics, Chemistry and Biology a=
subjecte, The Rules specifically provide

that gqualification as a condition for
appointment to the post of AlM. Since
prescribed gualificatione had not been
«at lafied, the initial eelection to undergo

training 1s per se illegal. Later appointmente

thereof are in Jiolation of tha statutory
rules. The Tribunal, therefore, was not
right in directing the reinstatement of
the re=pondenta. The queation or violation

of the principles of natural Jjustice doe%
not ariee . The ratio of Shrawan Kumar Jha
Ve.S5tate of Bihar, strongly relied on, hae
no application to the facts of this case.
That wae a case where the appellante possesned
initial qualificatione= but they did not
undergo the training. Since the appointment
wae aet acide on the ground of want of
training, thies Court interferred with,
directel the Government to reinstate them
into service and further directed them to
cend the appellante therein for trdining."

The learned counsel for the Raepondente has aleo
referred the case of State of Funjab Ve. Jagdeep S ingh,

AIR 1964, 521, Para-8. The Apex Court has ldaid down

that when an order ie void on the ground that the
authority which made it had no power to make it cannot
give rise to any lezal rigﬁta. It 1= aleo laid down
where a govt. servant has no right to a post or to a

.
particular status, though an authorkity under the govt.
Xtacting beyond its competence had purported to give

Contd..1l1l
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that pereon a statues which it wae not entitled to
give he will not in law be deemed to have been validly |
appointed to the post or give the particular statue.

In this case, the Constitution Bench by a majority

of four to one held that where an authority under the

government acted beyond ite competence and gave that

percon & status which it was not entitled to give he will
2 % not be in law deemed to be validly appointed to the

post or given particular otatue. The notification

changing the status of the Tehaildar from confirmed

to officiating cannot be said to have the effect on

reducing the rank by reason of merely correcting an

earlier error. The Article 311 was, therefore, not

attracted . The learned counsel for the Reepondents also ‘
relied on Mre. Rekha Chaturvedi Vs . Univereity of

Rajasthan & ors., JT 1993 (1) S C. 220. 1t is mentioned
ﬁ* | that the candidate was reaquired to have the essent ial
gualifications on the last date for submitting the
applieation. It is also laid down in thie case that
the Selection Committee can relax qualifications only

if it is stated in the notification that qualificatione

will be relaxed and aleo the conditione on which they willi
be relaxed. Any other relaxation ds held to be illsgal. !

1A In Arya Kanya Pathshala and another Vs. |

hf; 3& Smt .M&noré&ma Devi Agnihotri and others, 1971 #lJ, 983,
the ratio of State of Punjab Ve. Jagdeep Singh Supra

has heen adopted. The learned counsel for Respondents
& has relied on the case of District Collector and chairman;‘
B Vizianagram Ve. M. Tpipura sundari Devi, (1220) 14 AIC
; . krca.qeu 766. It has been held that when an advertisement
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thecause the required qualification wae diplom& with

12.

mentions a particular gualification and an appointment

je made in diwregard of the s amea, it i‘? not the mat ter

bet ween the dPpointing authority and the party concerned.
The aggrieved are all those who had similar or even |
better qualifications than the appointee or appointees
but who had not applied for the post because they did
not porcseees the qualifications mentioned in the advertiece-

ment. It amounte to a fraud on public to appeint

persons with inferior qualificatione in such circumstances |

unless it is clearly «tated that the qual ifications

are relaxable. No court should be & party to the
perpetuation of the fraudulent practice. The Apex

Court held that a candidate who pocsessed third class q

Master Degree while the requirement of second class
Mastar Degcree was selected by mistake by the Selection
Committee and was allowed to resume her duties was
subjected to termin@tion, when the mistake waes detected.
It upheld such an action. In tﬁe case of Director,

Aime and others Vs. Dr . Nikhil Tandon and others,

(12958) 33 ATC 354, the Abextlourt held that the required
qualificatione of D.M. was not satisfied by training

undergone in Cambridge University after the year 1978
and, therefore, the appointment of the candidate on

the post was not valid.

124 We have carefully conslidered the merit of
the case law cited before us. We have already come
to the conclusion that the applicant did not possess
the required qualifications at the time of his eelection

Contd ..1l3
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3 years duration. We are of the view that setting

& aside the order of termination of services of the i

applicant would have the effect of putting him baclk

on hie post in a situation where he admittedly does

——y— = - =

not posees~ the qualification. Hence, we do not
caneider that giving him =show-cause notice would he

y nacescary, as it would be a mere formality in thie

case devoid of eubstance. We are supported in our

view by the judgment of the Apex Court in Aligarh
Muslim University and othere Vs . Mansoor Ali Khan,
2000 (5) SLR, &7, in which the case 12w on the cubject

of natural juectlice has been considered and the argument

that there wae violation of principle of natural
justice no notice has been given wae rejectel because
no prejudice had been caused because of action of the
Respondents. Thi- 1s applicable to the present case,

& which 1s a case of dischdrge eimplicitor on ground
of non-possession of qualifications. We, therefore,
find that the application hée no merit and ies dismissed.

No order ae to costs.

Rt e h. . |
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