
• 

1 

• 

• 

,. 
" . 

t· 
• 

• 
• 

-

, , 

"-. 
i 

I 
I 

il' . 

CENTRAL All~INI.:)TRATIVE IlUBUNAL, ALLAH-ABJO BaJCH, 

ALLAHABAD. 

Dated: Allahdbad, the 18th day of Uecemb·er, a)()() 

Coran: Hon' ble Mr. ~. Dayal, A.M. 

Hon' bl e Mr. Rafiq Uddin, J.M. 

Original Application Nq.1129 of 1996 

Rahul Gupta, 

aged about 21 years, 

son of Sri B. N. Gupta, 

i/ o C-692, G. T. B. Naga r, 

Ka r el i Scheme, 

Al.l ahabad. 

• • • • • 

(By Advocate Sri ~udhir Aga.rwol) 

Versus 

1. The Union of India, through 

the Secretary, Ministry of Defence 

(Pr0du ct ion), Ne.v Del hi. 

•\ppl icant 

2. The General Manager Ordnance cquipnent 

Fa c t ory, Haz ratpur, Tundla, Ferozabad. 

• • • • • Respondents 

(By Advocate Sri Ashok Mohiley) 

ORDER ( <l>a.J CUJHT) 

{ Hon• bl e · Mr• S. Day al, ~) 

This application under .jection 19 of the 

Administrative (Tribunalsj Act, 1985 has been filed 

for setting aside order dated 16.8.1996 and for giving 

direction to the Respondents to reinstate the applicant 

on the post of Ghargeman Gr~e-II (Technical/Cr) with 
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2. 

continuity of c:ervice and other con~equential bP.nefitc:: 

o f arrea rc: of c: a l a ry and c: enior i ty etc . 

2 . The ap t>licant ~u1Jnitted hie: application 

a.gain~t the notice given in th e n ews-paperc for 
• 

' f j 11 i ng up one vacancy of Chargeman Grade- I (Clothing 

rech), for which ari advertic:ement h ad a ppeared in 

t h e &lploYJllent Newq in l·1arch, 1990 . rhe qualificationc: 

la id down for the post WP. r e recogni~ ed 3 yea re: ' diploma 

or equivalent in l 'extile/Clot h .ing/Garment/ Apparel 

manufactoring t echnolog y . '~he applicant qualified 

in the \·Tritten examinat jon and faced interview after 

acceptance of his a•JPl ica tion for th~ post and wac:: 

offe r ed appointment by a l e tter date1 29 . G . l.~96 . 

He accepted the offe r of appointment is~ugd on 1 .7 .9 -3 . 

He wac: c:erved \ot lth a copy of Office Order dated l S .8 .96 

cit at 1n g that he did not f ulf 11 th9 qualifications, 

a (' mentioned in the advert i~ ernen t, a(' he had a diplooa 

of 2 year~ duration and had experienc e of 1 ec: c than 

2 year~. The c::aid orde r ic: challenged • in t hi c:! application 

along with the order by which h i <" service~ on probation 

were terminated wt th effect from loth Auguc:-t, l.996 . 

3 . ·1e have h eard ~ri ~udhir Agarwal for the 

applicant and 9ri Ac::hok Mohiley for the Rec-pendent C! • 

4 . rhe learned counc:iel for the applicant ha~ 

chall en~ed the order of termination on a number of 

groundc:- the first ic; that after the applicant wac: 

appointed, he joined the po~t of Chargeman Grade- II 

and certain rightc:: \·te r e vec:o;ted in him and no orderc:: 
K\\~ k t 

adverae 4"~A pa~~ed wlthout ~ iving opportunity to h1rn . 

ThP. l ear ned couns el for the applicant h a c: cont~nded 

c_£ntd .• 3 --

\ 

' 



• 

, 

• 

·1 
t 

• J 

• , 

' 
. 1 

• 

--------------\ 

3. 

that the applicant haq cl ~imF.d that the Recruitment 

Rulec:; for the post of Chargeman Gr ade- II ( ·rech) 1n 

the ~cale of tlc; .1400- 2300 require 3-Year diplcma 

or equivalent in any technology or draftc;man with 

2 yeareo • experience in rel evant technical field or 

B . qc . w1 th Fhyc:; ic~, Chemistry and Mat hq where d :ti.ploma 

in any category could not be identified by the Ordnance 

Factory and 2 years 1 experience in the relevant field. 

The recruitment rules al~o provided that in De~ign 

category, if r ecogniti on certificate in Uraftqeohip 

or diplana courc; e was l ess than 2 year!=; duration, 

experience in Draftqmaneohip to cover the balance 

period will be neces~ary. rhe Re~pondent~ have denied 

the applicab .;.11ty of re pl acement of one year of diploma 

by a certificate in Draftc;manc:; hip in the c ac:;e of 

post for which the applicant wa ... con~ idered. They 

hav e maintained that the applicant wa('! required to. 
• 

have 3 yoari:- • diploma in Textile/Clothing/Garment/ 

Apparel Technology, ac:; per the Notification of 3ozgar 

~arnachar md &-n µloyment News . It ic:; contended by 

tt"le l earned counsel for the applicant that the reduction 

1n the d urat ion of diploma courc;e ~hawed that 3 yearC! 

diploma wa~ not an ab~olute r equirement, but could 

have been relaxed to 2 y$!areo . 'rhe l earned counsel 

for the applicant alC! o mentioned th at ac; far a~ the 

experience wa~ concerned, only 8 day~ le~C! in 2 yearc: ' 

experience wa~ found at the time of induction of the 
• 

applicant on the post . At the time of termination 

of eoerv ice~ of the appli~ant, he had already worked 

for a month and a half and, thu~, the period of 8 dayq 

waC! C!Uffic iently cov~red and he could not have been 

t tel'l'1inated on thio 1.1 round . ·rhe rec:pondent~ have 
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4 . 

conter.ted thic; fact and have stated in their counter~ 

that the applicant had experience of one year , 9 monthq 

and 4 days only, as hi~ application diq not caita1n 

the certificate of experienc ~ of two months with 

t ohan !Jrec:!=:eeo. 

5 . rhe learned coun~el for the applicant ha~ 

al~o contended that the rec:opondenteo have ment ioned 

in the orde r of t ermination that diplana of 2 year(! 

duration waeo given by Ruchi Inc:itit11te Creative Arte:;, 

Allahabad , wh ich ic: not aff i liated with the Technical 

Board of Education, U . ~ ., Lucknow, while th13 l~tter . 

dated 24 .8 . 1996 ic;rued by the duchi Inqtitute ~reative 

~rtc:o and l e tte reo of Gover nMent of Uttar Pradec:h dated 

24 . 8 .92 and 20 . 9 .93 qhovred that the In eotitute wac: 

duly recor,ni~ed by t he ~tate of U . P. 

6 . Ac:; regardc: the ic:c:ue of posc:iec:-c:ion of the 

requic:ite qualificationc; by the applicant, it 1~ 

admitted that the dipl or.ia of 2 year e- duration inc:otea1 

of 3 yearc: ' d i ploma or equivalent wac: required • 
• 

AC! far as the que~tion o f reco ~nition of diploma 

wa,.. concer ned , the l earned counsel for t he applicant 

ha~ dra\·m our attention to the l etter dated 24 .8 .9 2 

addr esred by the Joint ~ecretary~ Department of 

Pr:!rnary Educ a ticn t o the ~ecretary, Primary Education 

Council, Lucknow, by which the Governor of qtat e of 

Uttar .Prade~h hac:: recogni~ed, in principle, the 

2 yearR Fa~hion D e~igning Courc::e for one year, c:ubj ect 

to certain c ondi ti ons. The applicant has claimed 

that the r e cogniti on continued till ig94, 95 and in 

~1995 the recognition of the C o•mcil of Technical 
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&lucation, New Delhi wa~ sough t and the Rame wa~ 

granted . The applicant had pasc:ed examination of 

1993- 95 3atch, for which the In~titute wa~ duly 

recogn ised by the rechnical .:W.ucation ~ouncil of 

Ut t a r .?rade~h . fhe re~pondent~ have conte~ted thLq 

claim of the appl icant by annexing Annexure -CA-15 , 

in which the qecretu~y, r echnical Education !otmcil 

of Uttar .Prade~h, ~uclalow ha~ informed the General 

Manager , Ordnance Factory Hazrat pur, Ferozabad that 

Ruchi Ineotitute Crea t ive J\rteo 1~ not an in~titution 

affili3ted to the Cour1cil . · '!'he Rer:::pondentci have 

mentioned in the count e r reply that they did not 

challenge the recognition of diploma cour~e but only 

the fact that nuchi Inc: tit ut e Creative 1u- t~ wa«'! not • 

affil iat Gd with Tee hn ical Educa tion Council . .i e find 

tha t Ruchi l!l~t itute cannot be said to ba r ecogniC!ed 

• 

in 1995 by Techn i cal alucation Co11ncil of U . P . althou~h 

it wac recogni~ ed in l.993 , when the applicant jo 1ned 

the cour~e . It waci for the a~~pondent~ to con~ider 

whether the ap~lic£int pas~ed tha examination in 1995 

a~ per the ~yllabuq and ~cheme for the batch of i g93 

to 1995 . gince the ~election Committee does not appear 

to have raised the i~sue of non- r ecognition , the 

~rune cannot be rai.qe<l now . 

7 . A~ regard~ the que~tion of experiance, 

it iq an adm itted fact that the applicant had an 

e.xperience, which waq ~hort of 2 year~ a t the time 

of hi,. selection . !he oontentio.11 of the applic$'lt 

that he had made it good by virtue of ~erv ice after 

~duction has already been mentioned earlier . The 

t ' I 
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l earned coun~el for the appl icant hac: relied upon the 

cac::e of Arunaben T . Bhojak v~. ~ecretary, Ahmadabad 

E.-1ucat icn r>oc iety and other~ Jr 1997 ( 10) ~ .c .c .547 

in ur ging that the experience acquired even aftar 

the initial a ppointmont would be r elevant in con~ idering 

eligibility of the applicant for contmuation on 

the poi::t . The cac:e cited relates to the ca~e of a 

~cheduled Tribe candidate and t\13 ratio of thi~ ca!=;e 

will not ~trictly be applicable to the prec::ent C3!-;e, 

a~ the applicant adn ittedly doec:: not belong to any 

of the weaker- c:ectionc::, \\bo have been ccr.ic:idered 

favourably ac:: per guidel ines i~sued for theM for 

relaxation of qualification \olhile being recruited 

to variou~ poc:: tc: under the Government of India. '.Che 

learned counsel for the.applicant a1so pl aced reliance 

on State of i\injab & other<- Vo, ,gurian Lata 19:19 SCC 

( L & c;) , 1065 to cont end that it 1 c; for S s l set ion 

. CQnmi ttee to examine the qualifications and appoint­

ment cannot 'le cancelled c::ub~equentl y by the D ic;tr~ct 

Education Qffic er . Thi~ ratio would be inapplicable 

to a ca~e wh a re the applicant ic:: found ·without any 

doubt to be not po~c::ec::~ing the r equired qualification . 

The learned coun~el for the applicant haq alc:o contended 

.. that the applicant fulf 11 c: the r equ irement of 3 yearc: 

diploma courc::e by completing 2 yearc; diplana cour~e 

1n Fashion De~1gn1ng from !\uchi Institute Creat ive 

Krtc and one year for Intermediate Drawin~ Examination. 

';le find from the para-1 of the application thut the 

appl icant had done hi~ diploma in l"a~h1on De~ i gn:ing 

from 2 year~-. l.193 to 95 cmd he had a1~0 com pl et ed 

~ 
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Intermediate Drawing Examination :in 19913 . However, 

equivalence of one year Intertnedint e Drawing to 
. 

d ipl ana qualification i!=: not est a bl i~hed in th ic: 

case. We, thuc:,. f:1nd that the appl 1cant waC! not 
• 

poc:!=: eci eoed of 3 yeareo diploma, a~ req ui rOO. in the 

notice for recruitment to the post and by Recrui trnen t 

Rules . 

8 . A.c; far o.c: the quec: tion of opportunity before 

termination of service ic: cone erned, the learned 

coun~el for the applicant bac: relied upon the case 

of Ba~udeo ·re\1ary Ve: . s ido Kanhu Un iverC!ity and otherc:, 

re ported in ( 1.998) 8 s~c, 194. The Ho!l ' bl e 9uprene 

Court haq leiid do\ro as follows: -

" 12. rhe said provic:ion providec:: that an 
appointment) collld be termin3tai at any time 

without notice if the same had been made 

contrary to the provic:ions of the Act , 

Statutec;, rulec: or regulation~ or in any 

irregular or unaut hor 1s eel manner. The 

condition precedent for exercic:e of thic: 
power i"" that an ae:>pomtment had bee.Tl made 

contrary to the Act, rule!=:, statute~ and 

regulations or otherwi~e . In order to arrive 
at a concluc;ion that an appointment ic; contrary 

to the provic::ions of the A.ct, ~tatutec;, ruleq 
or regulations, etc . , a find:ing hac: to be 

recorded and unle~c: c:uch a i'inding 1~ recorded, 

the termination cannot be made, but to arrive 
at s uc b a con clue; ion nece~~ ar Uy an enquiry 

will have to be made as t o whet her ~ ch 
apµointment wa~ contrary to the proviqion~ 

of the Act etc .• If in a given cac::e c;uch 

exerci ~e i~ ab~ent, t;he condition precedent 
~tandr unfulfilled . ro arrive at c;uch a 
finding necac::c;arily enquiry will have to 
be held and 1n holding ~uch an enquiry, the 

perc;on whor.e a)pointment 1q under 

~ill have to be i•oued a notice . 

enquiry 

If not ice 

Cont.d •• 8 
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i<- not given to him, then it 1~ like playing 

Hamlet without the .tr1nce of Jenrnark, that io, 

if the employee concerned whose rightq are 
affected 1.ci not given not ice of quch a proceeding 
and a conclu~ i on iq drawn m hiq abc;ence . quch . 
a conclusion would not be ju~t, fair or 
reaqonable a~ noticed by th fq Court .:_n D .T .~ • . 
Mazdoor ~abha cai:; e In quch an even t, we have 
to hold that in the provi,. ion , th~re ic:i an 

implied requirement of hoaring for the purpo~e 

of arriving at a con'!lu~1on that an appointment 

had been made contrary to th~ :\ct, rtatute, 
rule or r egulation etc . and it ic: only on quch 

\ 

a conclur.ion bein; dravn, the c:i ervi~e~ of the 

per qon coul d be t erminnt ed. wi th out further 

n otice . ·rhat is how <3ection 35(3) in this 

case \.Ti 11 h AV e t o be r ead . rt 

9 . rhP. l earned counsel for the applicant b~s also 

!'el i ed ui)on the C::t!=:e of C .l: . Pandey Ve; . <;tat e of U . P . 

and anoth~r, 1999 (4) A. 1'1 .C . 341 .S, in which the above 

authority haq been cited with approval . It haq alqo 

been mentioned ln thiq judgment that in the ca~e of 

Pancharn RaM and other ~ Vq . Chief 8ngineer, U -~ . Jal 

Nigam and other~ reliance on !!;everal deci~ionc; of the 

~uprefTle Court was placed for hooding that the termination 

of cervica of an employee en the ground that hi~ appo:tnt­

ment wa~ irregular and un aut hori~ed will be illegal 

if no o pportunity of hearing was given before pasc:iin~ 

the impugned order . In th is connection, l earned coungel 

for the appl ican t c ita:l ~amar Bahadur Yadav Vs. Regional 

r11gher Education Officer, Varana~i, 2000( 2) E . ~ .C. 977 

10. The l earned coun~el for the Re~pondentq ha~ 

relied upon the judgment of Apex Court in the case of 

~ ~ yP<i Khalid Rizvi and otherq Vs. Union of India and other~-

Contd •• 9. 
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1994 Supreme Court Ca c::ec- ( L & ~) 84 . ~/bile deal. ing 

with promotion to ildian ,..1olicc ~ervice from State 

~ ervic P. , the Apex Court obc::erved a~ under:-

11 Thic:: court, while repealing i;he cootent i on, 

held that appointment to the post in accordance 
with the rulec:: ic:: a pre-condition and the 
conditions of rulec:: of racruitrrient cannot be 

relaxed and th a t the promotees ~et the ir , 
c::en iori ty only from t he dat e of the re5ular 

promotion in a ccordance with the rules and 

with in quot a . '.rbe entire officiating period 

was held to be fortuitou~ . 

be held that r ecruit~~nt by 
It mu f't, t her a fore, 
pr orri ot ion in 

accordance with the regulationc:: and rules are 
c onditionf; oi' r ecruitment and are mandatory 

and should be ccmplied with . '' 

1'he :tpex Court haci held t hat the condition of recruit­

rn en t cannot be r el axed. while cond itions of c::ervice 

can b e relaxed . 'fn e l earne'i counc::el for :lec:: pondentc:: 

ha~ a lso r elied oo '>ta t e of l i . ; . and otherc:: ·1~ . t;hyama 

Pardhi a n:i other~- 1')96 'Jupr eme Court Ca~ e c:: ( 1&~) 466 . 

Parag 4 & 5 of thic: judgment 1C1 rel evan t and ir. cited 

a C1 below:-

114 . 'fhe ·rri bunal in the impugned ord er had held 
that the r 8 ~ ponden t~ hAving be en ~elected 

and under gon e tho tra inin g and the c ompetent 

a uthority having duly a ppointed them, 
cancP.ll at i on of their appointmait without 

s . 

any opportunity i~ viola tive of the principles 
of natural juc-tice and it accordingly ~et 

ai:; i de th e ord~r and directed their reinc:tate­
rnent with con~equential benefitq . Hence, 

theqe appeal ~ by ~pecinl l eave . 

It 1 c: n o,., an , admit t eel fact acroc: ~ the Bar 
that the r e~pondenteo bad not po.::qec:~nd the 

~ pr er equb ite qualification, n""'ely, 10+2 
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with Phy!=!ics, Chemicitry and Biology aci 

ciubj ect ci, rhe Rulec; s pacifically prov1de 

thut a ualificution a ci a condition for . ' 

apµointment to the pos t of AlU·l . t;lnce 

-

precicribed qualificationC! had not been 

C1at.lsfied, the initial C!election to undergo 

training iC1 per qe illegal. Lat er appointmentci , 
thereof a r e in violation of th'3 ~tat 11tory 

rul e C! . fh e Tribunal, the r efore , 'Na"! not 
rig ht in direc tin g tbs re:in~taternent of 

the re~pondent~ . The queC!tlon or violaticn 

of th e principl 9~ of natural juC1tice doeC1 

not ari~e . rhe ratio of ~ hra1vf}Il Kumar Jha 

·1 ... s~at e of 9il-iar, strongly relied on, hat:" 

no ::ippl icat ion to the fact ... of t hi~ ca~ e . 

rhat waci a caC! e where the ap pe., l ant C! poqq ecicied 

initial qualification ci but they did not 

undergo the train:In g . ~ince the appo:intrr.ent 

\laC! ciet a~ide on the grotmd of want of 

training, thic: Court interferred ;-1ith, 

d irecta:l the Gov ernrr:ent to rein Cl tat e them 

into ciervice and further directed them to 

cend the appell<1ntci the rein for training . '' 

The 1 c:iarned coun~ e l for the R13 ... :Jori dent c: haci al ~o 

referred the case of <:;tnt e of funjnb v~ . Ja~deep t:; ingh, 

.\I~ 1964, 521, Para- 8 . The Apex Court ha~ laid down 
• 

that when an order i~ void on the ground that the 

authority which made it had no pow·er to rnake it cannot 

i?;i ve r i c:; e to any 1 e ~al r ightC! . It 1 c; al~ o la id down 

vrhere a govt . ~ervant ha~ no right to a post or to a 

particular status, though an 

~act 1n g beyond itc:; competence 

• 

\ ' 

aut ho;!..'ty under the govt. 

had purported to give 
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• 

that per ~on a qtat uc.- which it \tfa~ not entitl ed t o 

give he will not in l aw be deemed t o have been validly 

appointed to the post or g ive the pa rticula r ~t atuQ . 

In this cas e , the Cons tit ution Bench by a rµa jority 

of four to one held that where an authority unde r the 

government acted beyond it~ competence and gave that 

pereoon a status wh i c h it was n ot entitled to g ive he will 

n ot be in lnw deemed to be validly appointed t o the 

po~t or giv en particular eotatueo . The not if !cation 

changing the eo tat us of t he Te h~ ilrla r from con fi m Erl 

to officiating cannot be said t o have the effect on 

reducing the r ank by r eason of merely cor!'ecting an 

earlier error. The Article 311 wac: , the r efore , not 

attracteil . r he l eama:l couns e l for tha R.~c:ponden to also 

relied on ~~r~ . Rekha Cha turved i v~ . Uni verC'ity of 

Raj a C' t han & ore: ., J'r 1993 ( 1) g c 220 . It is tr1ention~ 

that the candidate wa~ required t o have t h e e eo!!; ant ial 

qualification~ on t he l ast date for c:ubmitting the 

appliea tion . It ic: a l c:o la id down in thieo cac:e that 

the ~election Canro i ttee can r el a x quulificat ion~ onl y 

if it is stated in the notifi cation that qualifica tton " 

\.,r i ll be relaxed and al~o the cond it ionq on which they will I 
be r el ax ed . Any other relaxation 1~ h el d to be illegal • 

11. In Arya Kanya Pathshala and another Ys . 

<;rnt .t·lanorama Devi Agnihotri and other~, 1971 ~LJ ~ 983, 

the ratio of qtate of Punjab v~. J.agdeep gingh ~upra 

haq been adopted . The l ea rned coun~el for Re~ pondentc: 

has relied on the case of District Collector il?ld Cha irman, 

Viziana~ram Vro:. M. Tripura 'Jundari Devi, ( l~JO) 14 Arc 

? f:/3 . rt ha q been held that when an advertt~ ement 

\ 

' 
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mentions a pa rticular qualification and an appointment 

iC! rn ade in di~regard of the c; ame, it ic:; not the matter 

between the qpL'ointing authority and th e party concerned . 

rhe aggrieved are a11 tho~ e who had ctimll a r or even 

be tter qualificationc; than th~ appointee or appointees 

but who had not alJpl i ed for the post becau~ c they d id 

not porc;e c;C! the qualificationc:; mentioned in the adve rtieoe­

ment . It a.mounto t o a fraud on public t o a ppoint 

perC!ons with inferior qualific '1t ionC! in such circumc::tancec:: 

unlo~c; it i!=: cl early c::tate1 that the qual ific ttionc: 
• 

are r el axabl e . No court c;hould be a pnrty to the 

perpe tuation of the fraudulent practi c e . The Apex 

Court held tha t a candidate \Ibo poc;~ec::c: ed third cla c;ct 

l•Iac:ter Degree \·Th il e the requirement of c: econd clasc: 

MnatQr Deg r ee wa~ ~ elect ~d by miC!take by t he qel ection 

Gorri Mi t tee and wac:: all owed t o r e ~um e her d ut i eC! wac; 

qubjected to t ermina t ion, when the rn ic::take wac:: detected . 

It uphel d such an action . In the c ase of Director, 

Ai rn ~ and other c; Vs . Dr . N ikh 11 Tandon and others , 

( 1996) 33 ATC 354, the .r'lpex Court held th a t th e r equired 

qualifica t ionc:: of D.M. was not sati~fied. by tra ining 

undergone i n Cambridge Univer~ity af t er the year 1978 

and, ther efore, t he appointment of the candidate on 

the post wa~ not valid . 

12 . ~le ha ve carefully considered the mer it of 

the ca9 e l aw cited before Uc; . v:e have alraadv c ome • 

to the concluc::ion that the appl i cant did not po~~e c::c:: 

the required qualificattons a t the time of his c:: el ection 

~becau< e t he r equired qualification wac:: diplo~a witr 

Contd . • 13 ___ .......,.. __ _ 
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3 yearc: duration . We are of the view that c:;etting 

a~ide th e order o f t e rmin a tion of ~ ervice~ of the 

applican t woul d hav e the effect of putting him back 

on hie: po~t in a sit liation wh ore be admittedly doec:i 

n ot po~ ~ec: r.o the qualification . !fence, we do not 

ccneider that givin~ him c:how- ca u~ 13 n otice woul d be 

n'1C0Cl <' ary, ac:; 1t woul d be a mere formality 1n thitt 

cac:e devoid of eou bc:tance . '.ie are ~ upported in our 

v iew by the j udgment of the .\pex Conrt i'1 Ali garh 

tiuc:liM Uni11e r .,ity and oth~ rc: Ve;. J.1ansoor Ali Khan, 

OOCO ( 5) '1LR. •'37, in which the ca s e l aw on the eoubj ect 

of natural juctice hac: b 3 en conc:idered and the argument 

that thPre wa c: violation of principl e of n at ural 

j uc:tic e no notice hac: been given wac: rejecte:l be ca uc:e 

no prejud i ce bal been cauc:ed becaur.e o f action of the 
~ 

ftec:pondentc: . Thi.:: i~ a pplicable to the pre~ent case, 

. " ~ wh ich ic: a ca~e of dic:chdrge c:-irnplicitor on ~round 

of non- poeoc: ec:c: ion of qualification~ . ~l~, ther efore , 

find that the application ha <- no merit and i~ di~mi~~ed . 

No order a~ to co~ts . 
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