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(del 1vared by Sh.' I. V. Kri shn an, V.(h) )

The applicant is agnrieved by the order dated 24.3.92

(.^nexure. ^2) passed by the Deputy Commissioner of Police,

South Vfest District, New Delhi dismissing the applic nt _

from, service under clause (b) of the second proviso ao

Artie le 311(2) of the Constitution of India, after the



disciplinary authority dispensed with the

departmental enquiry on the ground that the-

enquiry was not be possible in the circumstance

of the c ase .

The applicant is alleged to have molested

a foreign lady v.hile she was on her way to the

airport on 7/3-8-92, A crime has been registered,

The impugned order states as foliov/s regarding

the reasons for resorting to dismissal without

enquiry:

A

The above act of Const.Bijender Kumar

No.i960/SlV is reprehensible and amounts to gravest

misconduct which can be committed by a protector

of public. In addition to the Criminal case.

I proposed to initiate a regular disciplinary

proceedings against this Constable, H3\'jever, it

may not be reasonabs!-%' practicable to hold a

regular disciplinary enquiry because the

complainants are foreign nationals and may not

be able to present themselves before the Enquiry

Officer, -van the Criminal case registered against



both the constables may not re^ch its logical

Conclusion because of lack of eviaence isn the

absence of corrpl ainants, \Aho have left the country.

Ihdsr the circumstances as explained above, there

is a strong possibility that the Const.Bijender

Kumar may esc^e punishment for his ast vjhich is

shameful not only to him but has brought

a bad name to the entire Delhi Police force. In

view of the above, I am inclined to exercise my

povjets under proviso Hib) of Article 3il(2) to

dismiss Const .Bijender Kumar No.i960/3;v from

Efelhi Police force without anyregul ar D.o., or

affording any opportunity of showing causa,

regards Const,3am Saran -No,i930/SW he has been

placed under suspension and further course of

action will be decided later-on,"

This order is impugned on the ground that

it is not c»rrect to state that an enquiry could

not be held.

4, The applic^t however, submits that an FIR

has been filed a criminal c ase has been

registerted against him, A charge has be^^n framed



(IL

vide annexure A-'5 under Section 354-/34 I,P,G. by the

Metropolitan Magistrate, New Oelhi, It is contended

that the Departmental Enquiry could have been

initiated after the criminal case was decided.

5, <Vhen the case came up for the first tiae

on 13,5,93 we v^re struck by the fact that though

the applicant was dismissed without an enqu'ry^nn the

ground that it is not practicable to ho^ai enquiry,

yet^ a criminal case .as been registered in vihich the

charges have been framed by the trial court and which

will necessitate a trial* We briefly mentioned this

fact in the order : . ; . i dated 13,5,93 when notice

was or'dered to be issued to the respondents.

6. Respondents have not filed any reply till
c ase

date in this/v^ere the only issue is whether the

enquiry can be dispensed with onthe grounds

stated in the impugned ordei^extracts of which

are reproduced in para 2 Jeove,

7, notice that in the charge sheet in the

cirminal case^^nexure 7 witnesses ha5>e been

cited as witnesses of Waom two, the main complainants
/

are residents of England, The respondents hav^ yet
0-"filed the criminal case in w^aichycharge has already

been fr med against the applicant (.annexure A-5), The



court will convict him only if the charge is

proved beyond reasonable doubt. As against this

in a departmental enquiry the delinquent can

be fomd guilty^ if the charg^ are proved on a balance

of prob^l-liiiyTherefore, if a criminal case h?s been

filed and is procedfed wit^prima facie, we see no

reason why a departmental enquiry cannot

be held. We are, therefore, of the view that.

in the circumstances of the case, the resort

to caluse(b) of the priviso to Art,311(2) of the

Constitution to ci • dispense with the enquiry

was unjustified.

We,there fore, allow this application and

quash the impugned ;^nexure A-2 order dated

24,8,92 of the second respondent, make it clear

that it is open to him to initiate disciplinary

proceedings against the ^plicant in accordance with

The re^ondents are directed reinstate the

applicant within one month from the date of receipt of

a copy of this order. The period between date of the

dismissal and the date of reinstatement in service s all

be reaulated in accordance with the pn^visions of law#
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